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ABSTRACT
Within the last decade, handicapped students were
routinely excluded from public schools (Cintron, 1983).
Federal and state law now guarantee these children a free,
appropriate public education.

It is the task of school

administrators to develop programs and policy to insure
the rights of handicapped children.

The goal of this

research is to present a legal perspective for the
teaching of handicapped children in physical education and
offer specific recommendations for the successful implementation of educational programs for the handicapped.
A policy analysis was performed with regards to the
legal aspects of teaching the handicapped child in
physical education with emphasis on due process as it
applies to PL 94-142, a free and appropriate education
under PL 94-142 placement in the least restrictive
environment, and individual education~l plan as it applies
to physical education.

The three major sources of

American law (case law, statutory law, and administrative
adjudications and decisions) provided the base of data for
this policy analysis.

Significant case law was reviewed

and analyzed with emphasis on recent U.S. Supreme Court

decisions.

Statutes presented include Section 504 of the

Rehabilitation Act of 1973, Public Law 94-142 and the
reauthorization of Public Law 94-142.

Administrative

adjudications and decisions which have been handed down by
v arious federal and state agencies were also presented.
In order for school administrators to successfully
implement the intent and spirit of the education of the
handicapped regulations, the following guidelines have
been recommended:
1.

physical education services should be provided

f or hand icapped students commensurate to those provided
f o r non - handicapped students,
2.

the needs of each handicapped child relating to

phy s i cal education should be evaluated individually,
3.

school administrators should insure that district

and building policy interface with the procedural safeguards inherent in PL 94-142.
4.

the extent of physical education services offered

under PL 94-142 should be delineated in the individual
educational program for each handicapped student.
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CHAPTER I
INTRODUCTION
Schools must operate within a legal framework established by the society they serve.

Zirkel and Bargerstock

(1980) have stated that ''many of these legal requirements
are confusing and couched in terms incomprehensible to the
lay community'' (p. 114).

It is a responsibility of school

administrators to interpret these legal requirements,
develop policy, and make decisions affecting programs and
students .

This is reflected in the abundance of policies

and procedures developed for schools as a result of the
enactment of the Rehabilitation Act of 1973--PL93-113,
Title V Section 504, and The Education for All Handicapped
Children Act of 1975--PL94-142 (Winnick, 1981).

The

impact of this legislation and the resulting case law bear
directly upon school administrators.

This study analyzes

the legal implications of physical education for the
handicapped student using a policy analysis technique of
applied research.
Melcher (1974) suggests that special education programs be designed to serve the child and his needs rather
than to facilitate administrative functioning.

As Melcher

predicted, the 1975 Education for All Handicapped
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Children Act resulted in the development of special education programs that presented administrative difficulties .

In addition to obvious concerns regarding optimal

use and assignment of staff, facilities, and funds which
are common to all disciplines, unique problems are presented by the inclusion of handicapped children in motor
activity programs .
According to Bundschuh and others (1980) emphasis on
physical education in both PL 93 - 112 and PL 94-142 has
resulted in many concerns in this subject area for school
administrators .

This policy analysis focuses on the

l egislativ e background and developing case law as it
applies to physical education for the handicapped student.

As a result of data gathered in this policy

analysis, the significant issues regarding the legal
implications of physical education for students with
handicapping conditions are analyzed and specific policy
interpretations for administrative decision makers are
presented.
Statement of the Problem
The advent of Public Law 94-142 particularly represented a quantum step forward for the cause of physical
education for the handicapped.

This landmark legislation

(Jansma & Fiench, 1982) contains major mandates which
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directly affect special education programs, highlighting
the curriculum area of physical education as a necessity for all handicapped children.

Drummer and Semmel

(1977) reported that Congress justified the inclusion of
physical education in the definition of special education
services in its annual report.

The House committee indi-

cated in this report that:
It has been demonstrated through research
and programs such as the special olympics that
the physical functioning of the mentally
retarded and other handicapped persons can be
significantly improved through physical education, exercise, and the participation in
sports.
Although additional research is needed,
there is considerable evidence that increases in
basic intelligence, self-concept, motivation and
academic achievement are associated with
improved physical fitness.
(Drummer & Semmel,
1977, p. 89)
The Senate committee agreed with the House committee
(Drummer and Semmel, 1977), and further required that
physical education services be provided to all handicapped
children as a matter of course.
As a result of these mandates, there is a need to
examine the legal status of handicapped children in
regards to physical education in the public school.

The

purpose of this investigative study is to analyze the
legal status of the handicapped student in physical education programs through a policy analysis of Federal
legislation and the developing case law with an emphasis
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on administrative policy development.

The following

questions may serve as subproblems in delineating the
legal implications of the handicapped student in physical
education:
1.

What is the historical perspective of the status

of the handicapped student in physical education?
2.

Has federal legislation and case law developed

with regards to this historical perspective?
3.

What are the legal responsibilities of school

administrators and teachers with regards to the handicapped child in physical education?
4.

What guidelines may be drawn from these data to

assist administrators in the development of policies
designed to meet the needs of their students?
Background and Significance
The idea of placing children in as normal a setting
as possible originated in the courts as the doctrine of
the "least restrictive alternative" (U . S. Department of
Health, Education, and Welfare, 1979).

The courts stated

as early as 1819, in the case of Mccolloch v. Maryland,
that regulations affecting the citizens of a state should
be both "appropriate" and "plainly adapted" to the end
sought.

The civil rights movement, which gained momentum

in the 1950s growing into national prominence in the 1960s
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and 1970s, thrust the right of all children to equal educational opportunity as a major national concern.

In the

landmark case of Brown v. Board of Education (1954), the
U. S . Supreme Court determined that the practice of segregation had no place within public education.

The courts

further refined these principles in the case of the Pennsylvania Association for Retarded Children (PARC)
v. Commonwealth of Pennsylvania (1971, 1972) in which they
decreed that:
It is the commonwealth's obligation to place
each mentally retarded child in a free, public
program of education and training appropriate to
the child's capacity, within the context of
presumption that, among the alternative programs
of education and training required by statute to
be available, placement in a regular public
school is preferable to placement in special
public school classes, which is preferable to
placement in any other type of program of education and training.
(U.S. Department of
Health, Education, and Welfare, 1977, p. 32)
This case was followed by Mills v. Board of Education of
the District of Columbia (1972) and Wyatt v. Stickney in
which the courts ruled in favor of the rights of individuals with handicapping conditions to be placed in the
least restrictive environment (U.S. Department of Health,
Education, and Welfare, 1977).
More recently, in the wake of PL 94-142, cases
involving students with handicapping conditions reflect an
expanding recognition of their rights.

Kampeier v. Harris
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(1978) exemplified the court's inclination towards placement of students in the most appropriate setting in
physical education by ruling that a student may be
e x cluded from a program based solely upon a specific
handicapping condition.

The courts further supported

this principle (Zirkel & Bargerstock, 1980) in the case of
Swidenski v . Board of Education (1978) in which a New York
court ruled to prohibit a hearing-impaired student from
participating in contact sports because the court felt
that the risk of injury was great enough to establish the
activity as inappropriate for the student involved.
As a r esult of this litigation, greater opportunities
are available for students with handicapping conditions in
physical education and sports.

Appenzeller (1983) states

that Congress has created a new political and administrative climate by enacting statutes mandating that new
opportunities be available to all in need of them.
West (1977) reports that in recent years considerable
legislation has occurred on behalf of all handicapped
people.

The Rehabilitation Act of 1973 and the Education

for All Handicapped Children Act of 1975 have placed
additional pressure on our school systems for the
financing of these programs.
The importance Congress placed on physical education
in PL 94-142 is illustrated by the fact that physical
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education is the only curricular area mentioned in the
definition of special education in this litigation.
Physical education is required when an individual has
special physical and motor needs (Appenzeller, 1983).
These mandates place pressure on school administrators to
provide appropriate programs for students.

It is, there-

fore, imperative that administrators and policy makers
understand these mandates and the resulting body of case
law.
The significance of this policy analysis is illustrated by the magnitude of the scope of the federal legislation regarding students with handicapping conditions.

A

report to Congress (1979) estimated that about 5.5 million
children were the expected target for services required
under PL 94-142.

This legislation has, therefore, placed

a great deal of pressure on policy makers to develop
procedures and structures guided by specific policy to
deal with a current review of the legal status, including
legislation and litigation, of the handicapped student in
physical education.

In addition, specific guidelines will

be established for compliance with the law and for the
development of policy with which to best serve the needs
of all students.
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Definition of Terms
Terms Relating to Handicapping Conditions
Deaf.

According to Appenzeller (1983), deaf is a term to

denote hearing impairment which is so severe that the
child is impaired in processing linguistic information
through hearing with or without amplification, which
adversely affects educational performance.
Deaf-Blind.

Appenzeller (1983) states that deaf-blind is

a term to denote concomitant hearing and visual impairments, the combination of which causes such severe communication and other developmental and educational problems
that they cannot be accommodated in special educational
programs solely for deaf or blind children.
Handicapped Students.

The Federal Register (1973) defined

handicapped students as those children who after adequate
evaluation are shown to be mentally retarded, hard of
hearing, deaf, speech impaired, visually handicapped,
seriously emotionally disturbed, orthopedically impaired,
other health impaired, deaf-blind, multi-handicapped, or
as having specific learning disabilities and in need of
special education services.
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Hard of Hearing.

According to the Federal Register (1977)

hard of hearing is a term to denote hearing impairment,
whether permanent or fluctuating, which adversely affects
a child's educational performance but which is not
included under the definition of deaf.
Individualized Educational Program (IEP).

Individualized

Educational Program (IEP) is a term which the Federal
Register (1977) defines as:
A written statement for each handicapped child
developed in any meeting by a representative of
the local educational agency or an intermediate
educational unit who shall be qualified to
provide, or supervise the provision of specially
designed instruction to meet the unique needs of
handicapped children, the teacher, the parents,
or guardian of such child, and whenever appropriate, such child.
(pp. 42491-42494)
Least Restrictive Environment.

Appenzeller (1983) states

that the term least restrictive environment refers to a
policy requiring that handicapped children be placed in
the most normal environment in which they can potentially
succeed.
Mainstreaming.

Education of handicapped children with

their normal peers is known as mainstreaming, according to
Appenzeller (1983).
Mentally Retarded.

According to the Federal Register

(1977), a mentally retarded student demonstrates
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subaverage intellectual functioning existing concurrently
with deficits in adaptive behavior and manifested during
the developmental period which adversely affects a child's
educational performance .
Multihandicapped.

A student in whom more than one impair-

ment which in combination causes such severe educational
problems that they cannot be accepted in special education
programs because of one of these impairments (Federal
Register, 1977).
Other Health Impaired .

Other health impaired refers to

l imited st r ength, vitality or alertness, due to chronic or
acute health problems such as a heart condition, tuberculosis , rheumatic fever, nephritis, asthma, sickle cell
anemia, hemophilia, epilepsy, lead poisoning, leukemia,
diabetes or other impairments which adversely affect
educational performance.
An inability to learn which cannot be explained
by intellectual, sensory, or health factor;
An inability to build or maintain satisfactory
interpersonal relationships with teachers or
peers;
Inappropriate types of behavior or feelings
under normal circumstances;
A general pervasive mood of unhappiness or
depression; or
A tendency to develop symptoms of fears associated with personal or school problems.
(Federal Register, 1977, p. 42480)
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Orthopedically Impaired.

This refers to a severe ortho-

pedic impairment which adversely affects a child's
educational performance.

The term includes impairments

caused by disease and from other causes (Federal Register,
1977,).
Physical Education.

As delineated in PL 94-142 (Federal

Register, 1977), physical education is defined as:
1.

2.

The term means the development of
A.
Physical and motor fitness
B. Fundamental motor skills and patterns;
and
C. Skills in aquatics, dance, and individual and group games and sports
(including intramural and lifetime
sports).
The term includes special physical education, adapted physical education, and
motor development.
(p. 42480)

Specific Learning Disability (SLD).

SLD refers to a

disorder at one or more of the basic psychological
processes involved in understanding or in using language,
spoken or written, which may manifest itself in an imperfect ability to listen, think, speak, read, write, spell,
or to do mathematical calculations.

The term includes

such conditions as perceptual handicaps, brain injury,
minimal brain dysfunction, dyslexia, and developmental
aphasia (Appenzeller, 1983).
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Speech Impaired.

According to Appenzeller, speech

impaired refers to a student who displays a communication
disorder, such as stuttering, impaired articulation, a
language impairment or a voice impairment which adversely
affects a child's educational performance (Federal
Register, 1977).

Visually Impaired.

This refers to a visual impairment

which even with correction adversely affects a child's
educational performance.

This term includes both par-

tially seeing and blind children (Federal Register, 1977).
Legal Terms
Certiorari.

Black (1979) defines certiorari as a means of

gaining appellate review; a common law writ, issued from a
superior court to one of inferior jurisdiction, commanding
the latter to certify and return to the former the record
in the particular case.

The writ is issued in order that

that court issuing the writ may inspect the proceedings
and determine whether there have been any irregularities.
In the United States Supreme Court the writ is discretionary with the Court and will be issued to any court in
the land to review a federal question if at least four of
the nine justices vote to hear the case.

A similar writ

used by some state courts is called certification.
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Due Process.

Gatti and Gatti (1975) refer to due process

as the governmental powers that protect individual
rights.

Examples include (a) the right to be represented

by counsel,

(b) the opportunity to confront and

cross-examine adverse witnesses, and (c) adequate notice
detailing the charges facing the individual.

According to

PL 94-142 due process means the following:
1.

Written notice must be given whenever the schools

act, or fail to act on a child's placement.
2.

Notice must be given in the native language of

the parents.
3.

Opportunity for parental complaint in a hearing

must be provided.
4.

An impartial hearing officer must be made

available for parental appeal procedures.

S.

Parents have the right to seek counsel.

6.

Parents have the right to call witnesses in an

appeal procedure.
7.

Parents have the right to subpoena documents.

8.

Parents have the right to appeal to the State

Board of Education if the appeal at the local level does
not meet with parental approval.
9.

Parents have the right to bring civil action

against the school system.

14
10.

Parents have the right to receive a written

transcript of the hearing and the judgment of the hearing
officer (Federal Register, 1977).
Negligent Conduct.

Negligent conduct may be either (a) an

act which the actor as a reasonable man should recognize
as involving an unreasonable risk or causing an invasion
of an interest to another; or (b) a failure to do an act
which is necessary for the protection or assistance of
another and which the actor is under duty to do (Black,
1979).
P.L. 94-142.

P.L. 94-142 is the Education of All the

Handicapped Children Act.
Policy.

For the purposes of this policy analysis the

following definition of policy will be used:
Guba (1984) defines policy as the output of the
policy making system: the cumulative effect of all the
actions, decisions and behaviors of the millions of people
who work in bureaucracies.

It occursr takes place, and is

made at every point in the policy cycle, from agenda
setting to policy impact.

As such, policy is an analysis

category.
Policy Analysis.

Policy analysis is a type of research

that has as its purpose to generate and display knowledge
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in such a way as to improve the basis for administrators
to exercise judgment and/or make more effective their
participation in the process of policy formation (Parker

&

Fenske , 19 8 2 ) .
Stare Decisis.

Gatti and Gatti (1975) state that this is

a legal doctrine which other courts tend to follow.

Under

this concept, when a court hands down a principle of law
as applicable to a certain set of facts, other courts will
do likewise and apply it to situations where the facts are
very much the same.

The higher the court, the more

influence the decision will have upon equal or lower
courts.
Limitations of the Study
1.

This study is limited to legal implications of

handicapped students in physical education.
2.

In situations where no case law exists dealing

with a point in physical education, peripheral decisions
applicable to the point will be used.
3.

Special programs, such as "Special Olympics," are

not included in this study.
4.

Since legal decisions are handed down daily,

there may be cases not included which have only come to
conclusion with the writing of this study.

CHAPTER II
REVIEW OF LITERATURE
Education for all is a basic tenet of our democracy,
and the opportunity for each individual to develop fully
is a guiding principle of our educational system.

Fait

(1978) stated that in the progress toward equalized educational opportunities for all, the handicapped have not
always received due consideration.

This review of litera-

ture will not only survey literature pertinent to legal
aspects of teaching the handicapped cnild in physical education, but will also provide an historical perspective
with regards to legislative background and significant
events as they impacted upon society.
According to Sherrill (1982), Thomas Gallaudet
founded the first residential school for the deaf in Hartford, Connecticut, in 1817.

The first residential schools

for the blind were founded in 1830 and 1833 in Boston, New
Yor k , and Philadelphia.

The Perkins Institution in Boston

was the only school at that time to offer a physical education program for its students.

The first residential

facility for the mentally retarded in the United States
was opened in 1848 in Massachusetts and the earliest residential facilities in the United States for the

16

17
orthopedically handicapped were organized in New York in
1863 and in Philadelphia in 1877.

In 1876, the American

Association on Mental Deficiency (AAMD) was established to
promote residential facilities for the mentally retarded.
Twenty states opened residential schools for the retarded
by 1886.

By 1899, over 100 cities including Boston,

Chicago, Cleveland, Detroit, Milwaukee, and New York had
begun to educate individuals with handicapping conditions
with special education classes (Sherrill, 1982).
Literature regarding persons with a handicapping condition is scarce prior to the 20th century.

Appenzeller

tl 983) repo r ts tha t The New York Times published only 19
arti c les about handicapped persons from its first issue in
1851 until 1899.

During the Civil War some articles

appeared on the rehabilitation of wounded soldiers, but
nothing was written about the education of people with
disabilities .
The United States Congress passed a bill in 1827 providing land for a seminary in Kentucky for the education
of the deaf and dumb (Riby et al., 1978) and 30 years
later, established the Columbia Institution for the Deaf
and Dumb (Evans

&

Osman, 1976).

The New York Times Index (1966) reported that the
word handicapped first appeared in the New York Times in
1905 in reference to a football game between two Kentucky
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teams established for the blind.

Fait (1978) reports that

the first real public awareness of the problem of the disabled in the United States came in the early years of this
century, growing out of the tragic consequences of disease
and war.

In 1916, the U.S. experienced an epidemic of

infantile paralysis, and also during this period the
wounded and disabled returned from World War I
1978).

(Fait,

An aroused public's desire to help the victims of

paralysis and the disabled soldiers forged a new attitude
toward the handicapped which spurred legislative and educational assistance.
The development of techniques in orthopedic surgery
e x panded greatly during World War I.

From the treatment

of war casualties, care was gradually expanded to include
physically disabled civilians.

Fait (1978) reported that

accompanying this development of rehabilitation came a
movement to work with the handicapped to help them become
self-sufficient citizens again.

In 1919 the National

Easter Seals Society for Crippled Children and Adults was
founded, and in 1922 the first organization for all groups
with disabilities was founded, Council for Exceptional
Children (Sherrill, 1982).

After World War I, there

developed curative workshops, in which patients were
taught purposeful activities for their therapeutic value.
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These workshops were the origins of what today is known
as occupational therapy (Fait, 1978).
In 1930, the Committee on the Physically and Mentally
Handicapped wrote the Bill of Rights for Children with
handicapping conditions and the White House Conference on
Child Health and Protection was held.

In 1939, Title V,

Part 2 of the Social Security Act authorized three important programs in every state that included:
1.

locating all crippled children and maintaining a

state register
2.

providing skilled diagnostic services by quali-

fied surgeons and physicians at state clinics

3.

providing skilled medical, surgical, nursing,

medical-social, and physical therapy services for children
in hospitals, convalescent homes, and foster homes
(Sherrill, 1982).
Public Law 113-78 was enacted in 1943 and, as the
amended Vocational Rehabilitation Act, furnished disabled
persons 16 years of age and older with the services needed
"to render them employable" (Appenzeller, 1983, p.

37).

Aufesser (1981) reported that adapted physical education received its major impetus immediately following
World War II.

The country saw 20,000 disabled veterans

who needed more than just physical rehabilitation and
therapy to be reintegrated into society.

As a result,
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community programs for veterans began to develop, which
in turn gave impetus to programs for physically disabled
children in public schools.
The New York Times ("Boy's Success," 1950) reported
that a White House conference on children and youth was
convened in 1950 with over 300 organizations participating.

The Times (1950) further reported at this confer-

ence that Howard Rusk, Director of the Institute of
Physical Medicine and Rehabilitation, stated that money
was available through the Social Security Act of 1935 for
those individuals.

Rusk urged Congress to enact legis-

l ation to provide benefits to children under 17 years of
age since the present act aided only persons of at least

17 years of age.
Although Public Law 815 (HR2317, September 23, 1950)
does not deal with special assistance to disabled persons,
it did provide a foundation for future legislation
regarding the handicapped.

PL 815 directs the con-

struction of school facilities in federally affected
areas.
PL 874.

PL 815 was followed immediately by the passage of
PL 874 (1950) provided for educational improve-

ments for students; through the provision of financial aid
for the education of children of employees on federal
properties.
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President Dwight D. Eisenhower, in his State of the
Union address in 1952, gave national prominence to the
problems of disabled Americans.

He insisted that, "The

program for rehabilitation of the disabled needs strengthening."

The New York Times (1954) reported that lack of

facilities was one of the major problems for handicapped
children in New York.

Appenzeller (1983) reported that

editorials appeared in newspapers following President
Eisenhower's plea for help and attention was drawn to his
efforts to improve conditions for the 650,000 Americans
disabled each year.
Angela Giordano-Evans (1976) reported that at the end
of 195 2 , Congress passed the Cooperative Research Act
Public Law 83-331 in response to the White House conferences, presidential addresses and newspaper editorials.
West (1977) observed that private citizens and other
interest groups were still working to help the handicapped.

The New York Times (1954) announced the grand

opening of the nation's first complete rehabilitation
program for crippled children established at Bellevue
Medical Center.

The center was co-sponsored through the

private agencies of the Joseph P. Kennedy, Jr.,
Foundation.

Howard Rusk (New York Times, 1954), the

director of the Institute of Physical Medicine and Rehabilitation, said the new facility would work with all
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children's problems, mental and emotional as well as
physical.
In 1960, J. A. Fischer reported the findings of a
study that established the fact that physical education
was an excellent therapy for children who possessed disabilities since it relieved them of their fears, anxieties
and rejections and enabled them to develop a positive
self-image.

The Journal of Physical Education and

Recreation further reported in 1962 that Julian Stein had
demonstrated leadership in this new field by offering
practical suggestions for students in adaptive physical
education and urging an emphasis on research to help the
teachers of handicapped students.

Wyatt (1964) stated

that, "A national effort was initiated to develop methods
for helping the disabled in physical education since very
few programs existed for the disadvantaged'' (p. 15).
In a keynote address at the national convention of
the American Alliance of Health, Physical Education,
Recreation and Dance in 1965 at Dallas, Eunice Kennedy
Shriver (1965), Executive Vice-President of the Joseph
P. Kennedy, Jr., Foundation, stated that mental retardation was a national problem; in fact, it was considered
to be the number one problem among children.

She spoke of

three revolutions taking place in the United States.
first revolution dealt with the mentally retarded.

The
She
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described those strategies being used in Arizona and Texas
to fight mental retardation.

Nicholas Hobbs (1965, cited

in Shriver, 1965) responded to this presentation by
stating that:
we may be witnessing here the beginning of a new
Bill of Rights for Children which will claim as
the simple but precious right of every child the
opportunity to learn from his earliest days and
to his fullest capacity.
(p. 16)
According to Shriver (1965), the second and third
revolutions were in the field of medicine.
medical research.

The second was

Diseases such as phenylketonuria were

being found at birth and treated.

The third revolution

dealt with prenatal and postnatal care.

She noted that as

many as JO% of all mothers have no prenatal care and many
of those have no postnatal care at all.
Shriver further stated that there was a fourth revolution yet to occur.

That revolution will be in physical

education and recreation for the mentally retarded.

She

cited two separate studies providing positive evidence
that test scores improve as much as 10% when mentally
reta r ded children are given additional playtime.

"The

nation,'' she states, '' is looking to you for leadership . . . I can think of no worthier cause for you to
spend yourselves in, than the cause of the mentally
retarded, the by-passed millions in this nation 11 (Shriver,
1965, p. 16).
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The Journal of Physical Education and Recreation
reported in 1965 that a White House conference was called
with over 700 education leaders in attendance.

Congress

requested that these individuals make recommendations to
help provide better services for America's students.

One

of the key themes that emerged from this conference was

"

to educate all citizens to their fullest capacity"

("White House Conference," 1965, p. 15).

The conference

also restated the concept that every effort should be
made to educate the handicapped.
Public Law 89-10, known as the Elementary and Secondary Act of 196S, amended Public Law 874.

It was intended

to improve educational opportunities for low income
families and meet the educational needs of deprived children.

Appenzeller (1983) observed that this law marked

the first time since Public Law 815 was passed in 1950
that funds were available for the purchase of land and
construction and remodeling of educational facilities.
further stated that Congress continued to restrict funds
for athletics by refusing to provide monies for any gymnasium or athletic facility that charged admission for
athletic contests.
Sections 303 and 504 of PL 89-10 provide grants for
the establishment of primary and secondary schools for
diverse educational experiences for students.

Physical

He
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education, recreation, and health were included in
approved activities (Appenzeller, 1983).
The word handicapped was first used by Congress in
PL 89-10 under a section allowing specialized instruction
and equipment for '' students interested in studying
advanced subjects which are not taught in the schools or
which can be provided more effectively on a centralized
basis or for persons who are handicapped or of preschool
age."
Section 504 of PL 89-10 established the recording,
collecting, processing and interpreting of local systems
to the various state offices to help students determine
their present level for future development.

Also, in

Section 504 extra monies are allocated for physical education of the handicapped.

In this section, Congress

recognized the importance of physical education, health,
and recreation to special students.
Public Law 874 (1966) was amended by Public Law 89313 which added a new paragraph listing various types of
students who require special education.

These included

''mentally retarded students, those hard of hearing, deaf,
speech impaired, visually impaired, seriously emotionally
disturbed, crippled, or other health impaired children."
The Elementary and Secondary Amendments of 1966,
Public Law 89-750 (1967), provided funds for deprived
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students.

This law provided $50 million in federal funds

in 1966-67 and provided an additional $150 million for
1967-68 to initiate, expand, and improve programs for
children.
Congress first attempted to provide federal funds for
school facilities with the stipulation that those facilities be accessible to and usable by handicapped students
in PL 89-750.

This was specifically mentioned in Title

II, Section 231 of that legislation.

Title I of PL 89-750

established a national Advisory Committee on Handicapped
Children.
Public Law 89-313 was amended by the 90th Congress in
an extension of the data and by passage of Public Law 90247 (1968) which granted extra funds for the handicapped.
This legislation established regional centers for deafblind students.

PL 90-247 also involved the recruitment

of new teachers, learning aids for students, and instructional media programs.

This legislation also made

provision for parental involvement in planning the educational program of these children.
Programs enacted by the Elementary and Secondary
Education Act of 1965 were extended by passage of PL 91230 (HR514, April 12, 1970).

Special education was given

a significant status in Title VI which was named the
''Education of the Handicapped.''
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Under Title VI of PL 91-230, children with specific
learning disabilities were described as:
those children who have a disorder in one or
more of the basic psychological processes
involved in understanding language or in using
language, spoken or written, which disorder may
manifest itself in imperfect ability to listen,
think, speak, read, write, spell or do mathematical calculations.
Such disorders include
such conditions as perceptual handicaps, brain
injury, minimal brain dysfunction, dyslexia, and
developmental aphasia.
The Bureau of Education for the Handicapped was
established in PL 91-230 (1971) with the function to
administer programs, to evaluate students, and to train
teachers and support personnel.
The states were provided supplemental funds through
PL 91-230 (1971) if they met the following guidelines:
1.

Policy procedures to provide assurance that funds

paid the state will be used as requisitioned.
2.

The money will be used to initiate, expand, or

improve various programs including preschool programs.
3.

Programs will be designed to meet the special

educational needs of handicapped students.
4.

A program to locate and test the handicapped

children in both public and private schools will be
developed.
Physical education was given special emphasis in PL
91-230 (1971) through the allocation of funds to train
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physical education and recreation personnel.

This man-

dates that additional funding be made available for:
research and related purposes relating to
physical education and recreation for handicapped children, and to conduct research,
surveys or demonstrations relating to physical
education or recreation for handicapped
children.
In the late 1960s the trend towards equal opportunities for the handicapped gained momentum.

This can be

recorded through an increase in the production of literature, predominance of significant court cases, and
through national legislation.
In 1968, the national professional journal for
physical education added a new section entitled, "Programs
for the Handicapped.''

This was funded through the

Joseph P. Kennedy, Jr., Foundation ("Programs for the
Handicapped,'' 19 6 8) .

Daniels (1969), DeGutis (1970), and

Gart (1969) published articles suggesting that the curriculum be more individualized for students.

Auxen (1970),

along this same theme, coined the phrase Individualized
Prescribed Instruction.
Carlson (1972) writing in the Journal of Health,
Physical Education and Recreation, stressed that more
financial assistance was required at both the federal and
local level.

Carlson (1972) urged more Federal involve-

ment and asked physical educators to increase their
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efforts to obtain grants.

Conover (1972) supported this

position in a 1972 article appearing in Focus on Exceptional Children in which she emphasized the need for
physical educators to become involved in helping the
handicapped.
In addition to the growth of professional literature
in the field of education of the handicapped, several
landmark judicial decisions impacted on the special education movement.

Although it occurred in 1954, Brown v.

Board of Education (1954) provided the basic framework for
the legislation to come in the 1970s.
Brown stressed the right of all children to be educated.

In the Brown case, the United States Supreme

Court declared
In these days, it is doubtful that any child may
reasonably be expected to succeed in life if he
is denied the opportunity of an education. Such
an opportunity, where the state has undertaken
to provide it, is a right which must be made
available to all on equal terms.
Appenzeller (1983) states that "From Brown two issues
emerged: the state's responsibility for educating its
children, and the 'due process' and 'equal protection'
clause of the amendments to the Federal Constitution."
further lists three landmark cases which demonstrate the
court's supportive attitude toward individuals who are

He
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denied equal educational opportunities and the right of
due process, and equal protection.

These cases include

1.

Diana v . Board of Education

2.

Pennsylvania Association for Retarded Children

(PARC) v . Commonwealth of Pennsylvania
3.

Mills v. Board of Education of District of

Columbia.
The Diana case (1970) involved nine Mexican-American
students who were placed in the programs for the mentally
retarded based upon intelligence tests given in English.
The case was settled out of court when the school district
ag r eed to take the following action:
1.

Intelligence testing through the use of inter-

preters, would be made in the student's native language.
2.

Mexican-American and Chinese students in the

educable mentally retarded classes would be retested.
3.

A special effort would be made to help misplaced

students be relocated.
4.

An effort would be made to design an appropriate

I.Q . test.
In the Pennsylvania Association for Retarded Children
(PARC) case (1970), PARC brought suit against the Commonwealth of Pennsylvania to prevent denial of a free public
education to mentally retarded children.
PARC hoped to accomplish the following:

In this suit,
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1.

secure a guarantee of a full due process hearing

before the educational status of students could be
changed.

L.

provide the right to a free and appropriate

educational program for each individual student
3.

secure the assurance that students who had been

wrongfully excluded from any educational program would be
provided with a compulsory program.
The court (1972) ruled that the Commonwealth of
Pennsylvania must assign each mentally retarded child a
free and appropriate educational program.

PARC later went

b a c k to court to attempt to force a permanent injunction
against the enforcement of statutes that would exclude
retarded children from educational programs in the public
schools.

The court ruled in favor of the plaintiff and

directed the defendant to develop a plan to include the
criteria listed below:
1.

free public program of education for all mentally

retarded persons
2.

availability to those between the ages of 4

and 21
3.

a range of programs

4.

arrangement for financing

5.

recruitment, hiring, and training of personnel to

help the mentally retarded.
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In the landmark decision, Mills v. Board of Education
of District of Columbia (1972), the parents brought suit
against the school district contending that their children
had been denied the opportunity for an education without
due process.

The court in the Mills case (1972) ruled

that
No child eligible for a publicly-supported
education in the District of Columbia public
schools shall be excluded from a regular public
school assignment by a rule, policy, or practice
of the Board of Education of the District of
Columbia or its agents unless such child is
provided:
(a) Adequate alternative educational services
suited to the child's needs, which may
include special education or tuition grants
or,
(bJ A constitutionally adequate prior hearing
and periodic review of the child's progress
and the adequacy of an educational
alternative.
The U.S. Code Congressional and Administrative News
(1974)

(94th Congress, 1st Session) stated that

In recent years decisions in more than 36 court
cases in the states have recognized the rights
of the handicapped to an appropriate education.
States have made an effort to comply; however,
lack of financial resources have prevented the
implementation of the various decisions which
have been rendered.
(p. 2963)
These events paved the way for the landmark legislation which was passed in the early 1970s.

Public Law

93-112, The Rehabilitation Act of 1973, was the first
federal action which was passed specifically to protect
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the rights of the handicapped.

Under PL 93-112, school

administrators are required to adhere to the following
guidelines:
1.

Administrators should identify and locate all

handicapped children within the recipient's home areas who
are not receiving a free appropriate education.
2.

Local agencies should notify the parents of their

child's opportunities under the new law.
3.

Schools should provide a normal as possible

regular educational environment of combining handicapped
children with their nonhandicapped peers (Practical
Pointers, 1977 ).
Appenzeller (1983) lists the following areas of
physical education and athletics which are referred to
under nonacademic services in 34 CFR sections 104.37 and
104.47:
1.

2.

In providing physical education courses and
athletics and similar programs and activities to any of its students, a recipient to
which this sub-part applies may not discriminate on the basis of handicap. A recipient
which offers physical education courses or
which operates or sponsors interscholastic,
club, or intramural athletics shall provide
to handicapped students equal opportunities
for comparable participation in those
activities.
Physical education and athletic activities
offered to handicapped students may be
separate or different from those offered to
nonhandicapped students to the extent that
separation or differentiation is necessary
to ensure the health and safety of the

34
students or to take into account their
interest.
(pp. 52-53)
The Education Amendments of 1974 (PL 93-380) incorporated the major principles set forth in many of the right
to education cases.

The U. S. Code Congressional and

Administrative News (1974) states that this act added
important new provisions to the Education of the Handicapped Act .

This act requires the states to establish a

goal of providing full educational opportunities to all
handicapped children; provide procedures for insuring that
handicapped children and their parents or guardians are
guaranteed procedural safeguards in decisions regarding
identification, evaluation, and educational placement of
handicapped children; establish procedures to insure that,
to the maximum extent appropriate, handicapped children,
including children in public or private institutions or
other care facilities, are educated with children who are
not handicapped; and that special classes, separate
schooling, or other removal of handicapped children from
the regular education environment occurs only when the
nature or severity of the handicapped is such that education in regular classes with the use of supplementary
aids and services cannot be achieved satisfactorily; and,
establish procedures to insure that testing and evaluation
materials and procedures utilized for the purpose of
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classification and placement of handicapped children will
be selected and administered so as not to be racially or
culturally discriminatory.
The passage of the Education for All Handicapped
Children Act of 1975 (Baker, 1980), PL 94-142, was a long
awaited event in the struggle for equal educational opportunity for handicapped children.

Baker (1980) states that

while this new law has many new features, it has its roots
in federal laws which have developed since the late
1950s.

For instance, it expands and retains the important

state plan advances made through PL 93-380.

The require-

me n ts of PL 94-142 are similar to those which the courts
and state legislators set forth during the 1960s and 1970s
on a consistent basis to insure each handicapped child a
free and appropriate public education.
According to Jones (1981) the Education for All
Handicapped Children Act of 1975 guarantees the availability of a free appropriate, publicly supported education for all handicapped children.

According to Jones

(1981), the definition of handicapped children included in
Section 4, PL 94-142 includes:
mentally retarded, hard of hearing, deaf, orthopedically impaired, other health impaired,
speech impaired, visually handicapped, seriously
emotionally disturbed, or children with specific
lea r ning disabilities who by reason thereof,
require special education and related services.
( p.

2)
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Jones (1981) further states that PL 94-142 defines
special education as:
specially designed instruction, at no cost to
parents or guardians, to meet the unique needs
of a handicapped child, involving classroom
instruction, instruction in hospitals and
institutions.
(p . 2)
Under this definition of special education, physical
education is a significant aspect of a handicapped child's
education .

In fact, physical education is the only cur-

ricular area specifically delineated in PL 94-142 which
ensures a free appropriate education to every handicapped
child .
Stein ( 1978-1979) reports that there has been longstanding congressional concern about the lack of emphasis
on physical education in programs and activities designed
to benefit handicapped children.
This is reflected in the strong emphasis placed on
physical education in PL 90-17, Section 504 of PL 93-112,
and in PL 94-142.

Stein (1978-1979) further reports that

appropriations for projects in this area have gradually
increased through the divisions of Personnel Preparation
and of Innovation and Development in the Bureau of Education for the Handicapped (BEH).
The creation of the Department of Education in May
1980 replaced the U.S. Office of Education as it was
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designated under the Department of Health, Education and
Welfare .

This new arrangement combined the BEH and the

Rehabilitation Services Administration.

This elevated

the agency to higher levels in the federal government
(Jones , 1981).
This elevated status of physical education in the
curriculum of exceptional education students has resulted
in an increase of litigation with regards to the implementation of PL 94-142.

This litigation seems to focus

largely on questions of participation.

Litigation often

deals with e x tending proper due process in the exclusion
of a student from participation in a regular class,
defining what is the least restrictive environment for a
student in physical education, and other matters affecting
the individual rights of a student in physical education.
Zirkel and Bargerstock (1980) have reviewed several
cases involving handicapped students in physical education.

They report that in Kampmeier v. Harris, 411

N.Y.S . 2nd 744 (N.Y. Sup. Ct. App. Div. 1978) a junior
high s chool student had been barred from physical education class because of a visual impairment.

The court

overruled the school board based upon the athletic
intoleration of the student and the availability of
required protective eyewear.

The authors further reported

that a lower New York court came to a similar decision in
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Swidenski v. Board of Education, 408 N.Y.S. 2d 745
(N.Y. Sup. Ct.

1978).

However, in Columbo v. Sewanhaka

Central High School District 383 N.Y.S. 2nd 518
(N . Y. Sup . Ct . 1979) the court upheld a district decision
to prohibit the participation of a hearing impaired
student based upon the potential risk of injury to the
student or other students.

The authors (Perry & Zirkel,

1980) finally predicted that "as PL 94-142 is integrated
into the schools more and more cases testing its
legitimacy and ironing out its implementation will
certainly rise" (pp. 115-116).
Issues with regard to the rights of the handicapped
students in physical education are not only resolved
in court.

Many issues are resolved through the adminis-

tration arm of government.

One case reported by the

Office of Civil Rights (1980) involved a complaint against
a local school district alleging that its athletic program
systematically denies handicapped students an opportunity
to participate.

The complainant requested the OCR to

direct the local district to establish special programs to
accommodate handicapped students.
The OCR (1980) reported that Section 504 of the
Rehabilitation Act of 1973 does not require a school
district to establish new athletic programs to accommodate
students who, because of their handicap, are unable to
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successfully compete for placement in the school
district's regular program.
In making this decision, the OCR (1980) interpreted
the following provisions of the Section 504 regulation:
In providing physical education courses and
athletics and similar programs and activities to
any of its students, a recipient to which this
subpart applies may not discriminate on the
basis of handicap.
A recipient that offers
physical education courses or that operates or
sponsors interscholastic, club, or intramural
athletic shall provide to qualified handicapped
students an equal opportunity for participation
in these activities.
(p. 17)
Harvell et al .

(1981) developed a compilation and

anal ys is of civil cases involving students from 1977 to

198 1.

The y reported a total of 769 civil cases which they

broke down into the following categories:
1.

placement outside public schools (352 cases)

2.

least restrictive alternative (66 cases)

3.

placement (27 cases)

4.

classification (33 cases)

5.

better programs (146 cases

6.

eligibility (27 cases)

7.

length of school year (46 cases)

8.

transportation (11 cases)

9.

which government pays (33 cases)

10.

other handicapped (36 cases)
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11 .

due process (112 cases)

12 .

discipline (67 cases)

Lufle r

(1981) further reports that litigation having

to do with pupils occurred with greater frequency in 1980
than in the past .

The greatest increase dealt with the

handicapped and with substantive rights of students.
Kurker-Stewart and Carter (1981) list several considerations with regard to educational malpractice and
PL 9 4- 142 .

They suggest that educators are being put into

a multiple bind situation in attempting to meet the needs
of t he e x ceptional student and still function with the
re gul a r s t ude n t .

They further state that this litigation

may cause new concerns for educators.
An analysis by Clear (1982) points out the issues and
decisions in recent court cases concerning student participation in interscholastic athletics, and notes the
potential impact of the decisions on athletic regulations.

Stein further examines the aspect of education

of the handicapped and includes Section 504 of the
Rehabilitation Act in this analysis.

He states that this

area of concern includes due process considerations as
well as property rights in participation.

Pepe and Mooney

(1982) further note that school systems that allow handicapped students to participate in athletics may be open to
liability suits if injury occurs, yet systems with a
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policy of excluding all physically impaired students from
sports may be sued under Section 504 of the Rehabilitation
Act of 1973 for denial of equal opportunity.
The first U.S. Supreme Court case dealing with PL 94142 was heard in 1982 in the case of the Board of Education of the Hendrick Hudson Central School District
Board of Education, Westchester County, et al. Petitioners
v. Amy Rowley, by her Parents and Natural Guardians,
Clifford and Nancy Rowley, et al.

In this case the

parents of Amy Rowley filed suit against the school
district for refusing to provide a sign language interpreter for all academic classes for their hearing
impaired-daughter.

It was the parents' position that

although the child performed better than average in her
class and was advancing easily from grade to grade, she
was not performing as well academically as well as she
would without her handicap.

The District Court agreed and

held that because of this disparity between the child's
achievement and her potential, that she was not receiving
a "free and appropriate public education," which the court
defined as "an opportunity to achieve her full potential
commensurate with the opportunity provided to other
children.

The court of appeals affirmed" (p. 4925).

Justice Rehnquist (1982) delivered the opinion of the
court in which justices Burger, Powell, Stevens, and
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O'Connor joined.

Justice Blackmun filed an opinion con-

curring with the judgment.

Justice White filed a dis-

senting opinion , in which justices Marshall and Brennan
joined .
Justice Rehnquist delivered the opinion of the court.
This case presents a question of statutory
interpretation .
Petitioners contend that the
court of appeals and the District Court misconstrued the requirements imposed by Congress upon
States which receive federal funds under the
Education for All Handicapped Children Act. We
agree and reverse the judgement of the Court of
Appeals.
(The United States Law Week, 1982,
p . 4925 )
A detailed description and analysis of the Rowley case is
inc l uded in Chapter IV .
The American Alliance for Health, Physical Education,
Recreation and Dance (1983) reports an increase in public
awareness of programs for the disabled and a corresponding
increase in litigation in this area .

For example, the

National Organization on Disability has launched its first
major public awareness campaign .

This campaign will focus

on the role of the disabled in mainstream society.
Accord i ng to Able Bodies (1983), appropriations for education of handicapped children was one of the few domestic
programs targeted for increase that survived in the final
second continuing resolution which President Reagan has
stated tha t he will sign.
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The impetus of the education of the handicapped movement is demonstrated through the increase in funding
throughout the Carter Administration and the fight for
funding during the Reagan Administration.
In its first session, Appenzeller (1983) reports that
the 95th Congress extended the authorizations for the
various project grant authorities under parts C, D, E, and
F of the Education of All Handicapped Children Act through
1982 .

The Act (Public Law 95-49 [HR 6692] July 17, 1977)

was referred to as the Education for All Handicapped
Amendments of 1977.
?ublic Law 95-561, the Education Amendments of 1978
was enacted during the second session of the 95th Congress.

This legislation extended programs for handicapped

children in state-supported schools under ESEA Title I by
adding impact assistance to "federally connected handicapped children for the annual state count of handicapped
children'' (Appenzeller, 1983, p. 68).
Public Law 96-536, also called the Second Continuing
Resolu t ion for 1981, gave the Administration the authority
to reduce the funding of programs by the Education for All
Handicapped Children Act by 25% or about $270 million
(Appenzeller, 1983).

Additional reductions in funding

were included in Public Law 97-12 (June 5, 1981).

This

law, referred to as the Supplemental Appropriations and
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Recisions Act, provided for reduction of programs under
PL 94-142 by 7% or $76 million.

Appenzeller (1983)

further reports that this act also reduced the budget
authority for the states' grant programs by 5% from $922
million to $874.S million.
Much of the funding lost under PL 96-539 and PL 97-12
was restored in Public Law 97-35.

This act, also known as

the Omnibus Budget Reconciliation Act of 1981, extended
and placed a ceiling on the authorizations of appropriations for all programs under PL 94-142.

PL 97-35 pro-

vided $969 . 6 million for 1982 and $1,017 million for 1983
and 1984 for Part B--State grant program.

This reflects a

12 % increase over 1981 appropriation figures (Appenzeller,
1983).
Further funding for PL 94-142 programs was made
available through Public Law 97-92 (December 15, 1981) and
Public Law 97-161 (March 31, 1982).

Public Law 97-257

(1982) provided $29.S million in additional funds for
programs for handicapped persons.

This act provided $15.7

million supplement for special education personnel
development, $7.2 million for early childhood education,
and $3 . 6 million for innovation and development.

Able

Bodies (1983) reported that PL 97-257 and PL 97-161 made
available $1,068,580,000 for the education of individuals
with handicapping conditions.
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As of December 1983 (Able Bodies), the status of the
Senate (S. 1341) and House (HR 3435) versions of the
reauthorization of the Education of the Handicapped Act
(EHA) remained unchanged--S. 1341 was approved by the
Senate on June 27, and HR 3435 was approved by the Education and Labor Committee on July

26, 1983.

The literature would suggest that the equal rights
for the handicapped movement will continue to grow and
expand in various ways.

This will mean more litigation as

conflicts of interest and various interpretations of the
policy develop.

These forces will impact greatly upon the

role of the handicapped child in physical education.

It

is, therefore, essential that adminis~rators and other
policy-makers understand the legal factors as they apply
to the handicapped child in physical education in order to
comply with the law and best meet student needs.
A study on the impact of PL 94-142 by Foster (1980)
produced the following findings:
1.

the impact of PL 94-142 was viewed as moderated

by actecedent state legislation;
2.

drawbacks included increased paperwork and time

requirements;
3.

problems hindering compliance ranged from trans-

portation and insufficient funding to lowered student
enrollment.
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Based upon a survey of urban and rural educational administrators in Missouri, Foster (1980) made the following
recommendations:
1.

2.

3.

4.

State education agencies should establish a
centralized communication network to collect, coordinate, and disseminate information relative to local education agencies'
specific personnel needs.
Potential job
applicants could then obtain employment
information as well as make their availability and qualifications known.
Local education agencies should be more
intent in seeking external funding sources,
other than traditional means, in order to
continue special education programming at
present levels.
Local education agencies should investigate
the feasibility of establishing local or
regional cooperatives to augment their
ability to procure essential supplies,
equipment, and technical and professional
services.
State education agencies should consider
providing seminars to LEA administrators for
uniform acquaintance with educational policy
relative to Public Law 94-142.
(Foster,
1980, p. 9)

Cintron (1983, p. 1) has stated that state education
leaders must identify the services to which handicapped
children are entitled, in the face of court decisions that
limit state discretion in what services must be provided.
In addition to determining type of services provided,
special education policymaking must define which children
are eligible for services and developing methods for
funding these services are critical activities.

In a

legal paper, Cintron (1983) described the educational
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rights of handicapped children as a mosaic of constitutional and statutory law.

Foster's (1983) delineation of

this legal mosaic is listed below:
1.
2.

3.

4.

J .

The U.S . Constitution provides relatively
permanent protection to all handicapped
students in every state.
Every state constitution contains language
assuming some right to education, along with
general guarantees of fairness and equality
under law.
The Education of All Handicapped Children
Act of 1975 PL 94-142 requires that participating states provide a free appropriate
public education to children who require
special education because of a handicap.
Section 504 of the Rehabilitation Act of
1973 prohibits discrimination against
persons in any federally funded program.
Persons are considered handicapped if they
have physical or mental impairments that
substantial ly limit at least one of their
major life activities.
Special education statutes in all states
require special education for handicapped
children . Some state laws closely track
PL 94-142, while others apply to different
populations, different age spans and different handicapping conditions. There are
significant disparities among these
statutes.
(Foster, 1983, p. 2)

The Education of the Handicapped Act Amendments of
1983 extend authorization for federal activities relating
to the evaluation component, incentive grant program, and
discretionary programs including regional resource
centers, centers and services for the deaf-blind, the
early childhood program, postsecondary education program,
personnel and parent training program, recruitment and
information, research, and instructional media.

New
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programs for secondary education and transitional services
are authorized.

The authorization for fiscal year for

the Part B state grant program is raised 5.3% from the
Omnibus Budget Reconciliation Act of 1981 ceiling, and the
authorization levels for special institutions are raised
to account for inflation (1983).
In a report to Congress (1983) achievements under the
present law were presented.

The Education of the Handi-

capped Amendments of 1977 (PL 95-49) extended the discretionary programs authorized under Parts C through F of the
Education of the Handicapped Act for five years from
fiscal year 1978 through fiscal year 1982.

Authorization

of appropriations was provided for these programs for
fiscal year 1983 under the Omnibus Budget Reconciliation
Act of 1981 (PL 97-35).

The basic purpose of these dis-

cretionary programs is to complement and supplement the
state grant program.

These programs provide information,

program and practice models, and other tools for improving
the provision of special education and related services.
The report (1983) further stated that since academic year
1977-78, the number of handicapped children receiving
special education and related services under PL 94-142 has
increased from 3,470,273 to an estimated 3,956,852 in
academic year 1982-83, a 14% increase.

There have been

significant increases in the number of children served
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with certain handicapping conditions including emotionally
disturbed, multihandicapped and learning disabled.
Special education and related services personnel for
handicapped have increased 14% since fiscal year 1978.
Approximately 25% of all regular elementary school
teachers have been trained in how to conduct screenings
for handicapped children in their classrooms and 55% have
been trained to identify potential problems that would
warrant referral for formal special education assessment.
The support for the educator of the handicapped in
Congress has also been evident in the executive basics.
According to the Adapted Academy Newsletter (1984), President Reagan has announced that his administration no
longer plans to make any changes in the regulations implementing PL 94-142.

Able Bodies (1984) reports that

Mr. Reagan has called upon all Americans to intensify
their efforts to improve the lives of disabled persons.
President Reagan signed the Education of the Handicapped
Act Amendments of 1983 into law (PL 98-199) on
December 2.

The EHA Amendments (Able Bodies, 1984)

l.

extend and modify discretionary programs;

2.

establishes a new program to aid handicapped

persons in making the transition from secondary schooling
to higher education, employment or independent living, and

3.

modifies section 618 of PL 94-142.

so
According to Churton (1984) the definition of special
education as stated in PL 94-142 cites among other regulatory phrases the stipulation the curriculum and/or
instruction must be specially designed and unique in order
to be classified as special education.

Churton further

states that the decision that was rendered in the court
case of Armstrong v. Kline redefined specially designed
instruction for the severely and profoundly handicapped so
as to include functional purpose to the service and
strategies delivered to this population.

The impact of

this on mandated physical education programs may be to
make the curricula areas in physical education more
functional which (Churton, 1984) means that instruction
must be specially designed to permit the individual to
develop those skills that will allow the individual to
live independently in society.
Bishop, French, and Jansma (1985) report that funding
in special education for physical education is available
through a variety of sources.

The authors (1985) list

four levels of funding from a teacher-initiated funding
approach.

These levels are school level, community level,

state level, and federal level.
French,

&

The authors (Bishop,

Jansma, 1985) describe several strategies for

obtaining funds at each level.
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Regulations regarding funding, procedural due
process, and other PL 94-142 related policies undergo
frequent change.

The Executive Educator (1985) reports

that the Department of Education has proposed a new set of
rules that gives states the right to appeal if their
annual plan for educating the handicapped is turned down.
Splitt (1985) stated that some of these changes result
from the impact of judicial decisions.

He (Splitt, 1985)

reported that in Smith v. Robinson, the U.S. Supreme Court
decided that legal fees cannot be awarded in cases dealing
with PL 94-142, but later the Eighth U.S. Circuit Court of
Appeals awarded attorney fees in a PL 94-142 case
involving the placement of a deaf student.

In Rose v.

Nebraska the court awarded fees on the basis of violation
of the handicapped student's due process rights under the
14th Amendment.

Splitt (1985) recommends that adminis-

trators constantly update themselves and provide appropriate staff development to ensure that all members are
aware of these constant changes.
Kurker-Stewart and Carter (1981) have stated that
special educators have the responsibility of working not
only amonq themselves but also with regular educators to
foster an understanding of the spirit and intent of PL 94142.

Cintron (1983) observed that handicapped students

have some legal rights based on federal statutes that are
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not necessarily found in state laws.

Cintron (1983)

further stated that with these discrepancies in federal
and state laws, constitutional guarantees may become more
significant than statutory law in protecting the rights of
handicapped students.

Courts (Cintron, 1983, p. 6) have

told parents of handicapped children that they have no
right "to write a prescription for an ideal education for
their child and to have that prescription filled at public
expense . "

However, even with fiscal constraints, Cintron

(1983) states that the courts generally have not accepted
inadequate funds as a reason to deprive the handicapped of
education.

With concerns of planning, funding, curriculum

development, legislative mandates and other recent
developments relating to Education of the Handicapped,
Foster (1980) suggested that studies of administration of
such program are necessary.

Among the author's (Foster,

1980) recommendations are evaluations of legal implication
of such programs for policy makers.

This study is

designed to meet this recommendation and provide required
data for policy makers in the area of program development.

CHAPTER III
DESIGN OF THE STUDY
The process by which agencies make policy is usually
considered legitimate to the extent that it replicates
judicial or legislative processes (Diver, 1981).

This

study examined policies which have been developed through
the judicial and legislative process with regard to the
education of the handicapped as it relates to physical
education.

This chapter included a definition of policy

analysis as well as methods, procedures and sources of
information for this study.
Parker and Fenske (1982) described policy analysis as
any type of research activity that has as its purpose to
generate and display knowledge in such a way as to improve
the basis for leaders and administrators to exercise
judgment and/or make more effective their participation in
the process of decision-making and policy formation.
Wildavsky (1979) states that policy analysis is an
activity creating problems that can be solved.

It would

seem, therefore, that policy analysis is a broad-based
method of the analysis of the problems of policymaking
and implementation.
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Since the policies under study were developed through
both legislative and judicial processes, both of these
areas have been investigated.

Information regarding the

legislative process was provided through a historical
summary of federal legislation dealing with education of
the handicapped .

A review of case law in this area pro-

vided background for the study of the impact of the
judicial process in the development of these policies.
Several issues were identified by Turnbull (1982) and
West ( 1979) as major issues concerning the development of
policy with regards to education of the handicapped.

West

was more specific as to the relationship of these issues
as they apply to phy sical education.

These issues

included :
1.

due process as it applies to PL 94-142

2.

a free and appropriate education under PL 94-142

3.

placement in the least restrictive environment

under PL 94-142
4.

Individual Educational Plan as it applies to

physical education
In order to gain full benefit from the policy analysis
paradigm, the study of the judicial and legislative
process will focus on the major issues listed above.
Wildavsky (1979) stated that ''policy analysis is
about calculation and culture; that combination of social
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interaction and intellectual cognition, planning and
politics which leads us to figure out what we should want
to do and how to do it" (p. 17).

Diver (1981) expanded

this concept by stating that policymaking is the reconciliation and elaboration of values into operational
guidelines for the daily conduct of society's business.
This study provided policymakers with guidelines to operationalize those values of equal opportunity for all individuals.

These guidelines were based upon a study of

the legislative and judicial process which has led to the
present status of the handicapped person in education in
the United States .
A preliminary search of the literature was done by
conducting a catalog computer search of three databases
to determine the extent of current available resources in
the area of study.

The database search included:

1.

ERIC database

2.

Legal Resource Index database

3.

Exceptional Child Education Resources database.

The search located 163 sources items developed since
1979.

Further sources were located by consulting

Dissertation Abstracts, Education Index, and Guide to
Periodical Literature.
The method of legal research for this study was a
process referred to by Cohen and Berring (1983, p. 377) as
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the research spectrum.

This process divided the search

for legal data into four stages.

Each stage included

specific sources of information.

These stages included:

1.

Critical works--critical works included

periodical articles, monographs, and commentaries.
2.

Descriptive works--descriptive works included

encyclopedias, periodical articles and treatises.
3.

Finding aids--finding aids included digests,

Shepard's Citations, and indexes.
4.

Primary sources--primary sources included

judicial decisions, statutes, and administrative law.
This research process progressed through these stages from
critical works through primary sources. From this process
relevant case law, statutes and administrative decisions
were identified.
The study of the judicial process involved a review
of case law for each issue which has been identified as
significant to the handicapped student in physical education.

The extent to which case law has developed in

this area was reported by the Exxon Education Foundation
(Harvell et al., 1981) in a study which listed the
following analysis of cases:
1.

regulation of cases (186 cases)

2.

least restrictive environment (66 cases)

3.

due process (112 cases)
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4.

free appropriate education (352 cases)

5.

mainstreaming (101 cases).

The following legal resources have been consulted in the
gathering of data in this review of case law:
1.

PL 94-142 case reporter

2.

Corpus Juris Secondurn

3.

American Juris Prudence

4.

NOLFE School Law Reporter

5.

National Reporter

6.

Florida Reporter

7.

American Digest Systems Resource

8.

Education of the Handicapped Law Reporter

Analysis of legislative processes in this policy
analysis consists of a digest of federal legislation with
regard to the education of the handicapped.

Included in

this section is a compendium of federal legislation which
is presented in chronological order with summaries of
those sections significant to the status of the handicapped student in physical education.

In addition,

general information relative to the development of
education of the handicapped was included.
Guidelines for the policymaker in physical education
can be found in the final section of this research paper.
These guidelines were based upon the preceding study of
the judicial processes and legislative processes which led
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to the development of policy in this area.

This provided

an important support function for the administrators
responsible for policymaking and decision making.

This

support function is (Parker & Fenske, 1982) is described
below :
This support function, policy analysis, will
rely less on routine data gathering and
reporting, while placing much greater emphasis
on : (a) quick and useful response to an administrator's needs for ammunition in the dialectical
and political fights he must wage; (b) sensitivity to the fact that in those fights victory
goes to the most powerful and/or persuasive, not
necessarily the most accurate and / or equitable;
(c) recognition that the rules of this game
appro x imate the old adage "in the alley after
s c hool, there just ain't no golden rule" more
than the y do accepted standards of objective
research , and recognition and acceptance that
participation in policy analysis will involve an
increased risk to job security.
(p . 1)
Parker and Fenske ' s (1982) definition of policy
analysis canoe applied to this study in that the study
generated and displayed knowledge through the development
of specific policy guidelines, which will hopefully
improve the basis for leaders and administrators to exercise judgment and / or make more effective their participation in the processes of decision making and policy
formation.

This knowledge was based upon a thorough study

of the judicial and legislative process in the development
of policy relating to the role of the handicapped student
in physical education.

CHAPTER IV
LEGAL MANDATES
The historical perspective of the status of the
handicapped student in physical education and the consequent federal legislative and case law developments have
been delineated in Chapter II of this study.

This chapter

will deal with a presentation of data regarding the
responsibilities of school administrators and teachers for
teaching the handicapped student in physical education.
In keepin g with Guba's (1984) model of policy analysis
using the definition of policy as the output of the
policymaking system, the data presented includes relevant
laws, court decisions, monitoring reports and guidelines.
These data will focus on the significant issues listed
in Chapter III.
1.

These issues include

Due process as it applies to PL 94-142, and

Section 504 of the Rehabilitation Act of 1973
2.

A free and appropriate education

3.

Placement in the least restrictive environment

4.

Individual education programs as it applies to

physical education for the handicapped
American law is derived from many sources.

Cohen and

Berring (1983) have identified the three primary sources

59

60

of American law as statutes, judicial opinions, and
administrative adjudications and decisions an presented in
this chapter will encompass all of these sources.
Each of the identified issues will be presented and
the sources of law regarding that issue delineated.
Statutes regarding each issue will be presented in text
and the reader will be referred to the complete text of
that statute located in the Appendix, where appropriate.
Judicial opinions will be presented in a succinct style in
this chapter and those opinions may be elaborated upon in
the conclusions and recommendations included in Chapter
V.

Administrative regulations and adjudications include

se veral k inds of documents.

These documents include but

are not r estricted to the following:

rulings regarding

Section 504 of the Rehabilitation Act of 1973, Section 504
letters, complaint letters of finding, policy digests of
Office of Standard, Policy and Research, Education of the
Handicapped Act rulings by special education programs,
Division of Assistance to the States Bulletins, Bureau of
Education of the Handicapped waiver letters, policy
letters of the State Policy and Administrative Review
Branch of the Division of Assistance to States, Bureau of
Education of the Handicapped, and State Education Agency
decisions.
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In order to provide baseline information for analysis
of the data presented in this chapter, a description of
some of the sources of the administrative regulations and
adjudications is provided as follows.
Section 504 rulings consist of records, reflecting
interpretation, clarification, and administration of
Section 504 of the Rehabilitation Act of 1973, as amended
by the Office of Civil Rights (Education of the Handicapped Law Report 250:101).

The Education of the Handi-

capped Law Report (1983, 250:101) states that the Office
for Ci v i l Ri ghts has indicated that all formal policy
dete r minations are promulgated in one of three forms:
1.

Polic y interpretations which clarify and explain

regulato ry provisions
2.

Procedural announcements which outline the

specific procedures recipients must follow
3.

Decision announcements which illustrate how the

Office of Civil Rights has applied regulatory provisions
to specific fact patterns developed through
investigations.
Section 504 letters are informal policy determinations by the Office of Civil Rights.

These letters are

not circulated and are confined to the specific data in
the letter and therefore the decisions are normally only
binding upon the recipient of the letter.

Remedial action
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by the Office of Civil Rights involves investigations
initiated by the Office of Civil Rights (OCR) or by a
complaint to the OCR.

The results of these investigations

are reported in letters of findings ("LoFs").

When there

is a complaint that a specific recipient of financial
assistance may be discriminating on the basis of handicap, a complaint letter of finding is issued by the OCR.
Policy memoranda concerning specific cases are prepared by the Office of Standards, Policy and Research
(OSPR) of the Office of Civil Rights.

These specific

cases are referred to the OSPR for review by the regional
offices or Office of Compliance and Enforcement.

Other

documents relating to administrative decisions and adjudications include records reflecting interpretation, classification, and administration of the Education of the
Handicapped Act, 20 osc 1401-1491, by Special Education
Programs (SEP).

Policy interpretation and administrative

clarification are communicated through the following
documents:
1.

Division of Assistance to the States bulletins

2.

SEP policy letters

3.

Waiver letters
Due Process

The constitutional basis for due process can be found
in the 5th and 14th Amendments.

Until the ratification of
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the 14th Amendment in 1868, the U.S. Supreme court
rejected the argument that the Bill of Rights could be
applied to limit the acts of state government as well as
the national government (Ducat & Chase, 1983).

This is

clearly demonstrated in a unanimous decision in the case
of Barron v. The Mayor and the City Council of Baltimore
in which Chief Justice Marshall stated that "it was clear
from the wording and intent of the passage of the amendments that their provisions were directed against
infringement by the national government only."

Between

the ratification of the 14th Amendment and the case of
Palko v. Connecticut the Bill of Rights was recognized
as being specifically incorporated into the 14th Amendment
by the Supreme Court.

This eclectic approach to resolving

the conflict between nationalized protection of specific
individual rights and the federal system was first
enunciated by Justice Cardozo speaking for the Court
in Palko v. Connecticut in 1937 (Ducat & Chase, 1983,
p. 905).

Justice Cardozo (1937) stated that absorption of

those rights implicit in national citizenship through the
Due Process Clause of the 14th Amendment on the basis
"that neither liberty nor justice would exist if they were
sacrificed" had the advantage over total incorporation of
guaranteeing fundamental personal rights without imposing
petty requirements on the states and it confined the
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sweeping discretion inherent in the case-by-case fairness
approach by permanently incorporating whole fundamental
rights and imposing them alike at both national and state
levels .
Corns and Mccann (1969) state that daily usage of the
law distinguishes due process as substantive and procedural.

Substantive due process protects all persons by

requiring that local, state or federal authorities must
have a valid reason before taking anyone's freedoms,
property or life (Corns

&

Mccann, 1969).

Corns and Mccann

(1969) list the following stipulations of procedural due
process:
1.

The individual must have proper notice regarding

the deprivation of freedom, property or life.
2.

The individual must have a chance to be heard.

3.

The individual must be given a just hearing or

trial.
Procedural due process in public schools occurs in a
noncriminal, fact-finding, or regulatory setting.

Ducat

and Chas e (1983, p. 914) have observed that administrative agencies, while concededly knowledgeable and often
efficient and effective in fashioning and executing technical policies, can treat individuals and groups appearing
before them harshly and unfairly.

Procedural due process

provides a mechanism with which agencies can bring to the
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solution of problems, without unduly compromising the just
and fair treatment of those people with whom they deal.
The statutory basis for procedural due process as it
relates to PL 94-142 is specifically outlined in Part B,
section 615 of PL 91-23 as amended by PL 94-142 and the
U.S. Code subchapter II, section 1415, Procedural Safeguards.

The actual text of this statute is located in

Appendix B of this study.
procedural safeguards.

PL 94-149 lists very specific

The case of Miller v. La Habra

School District deals directly with these safeguards.

In

this case, a quadraplegic student in need of a respirator
full t ime, was not allowed to attend class in a regular
classroom.

This decision was made by the assistant super-

intendent without a hearing.

The court placed the student

into a regular classroom setting as a result of this
litigation.

In another case involving a question of due

process an emotionally handicapped, learning disabled
student was expelled for prolonged and excessive absences
without notice (Howards. v. Friendswood Independent
School District, 1978).

The plaintiff sought an impartial

due process hearing under PL 94-142 and made a request for
appropriate educational placement.

The court ordered a

due process hearing and a plan for appropriate placement
be develope d.

In the case of Parker v. District of

Columbia Board of Education (1979), the parents' refusal
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to attend individual educational program (IEP) conference
approximately one week before school started did not
preclude the institution of court action for failure to
exhaust administrative remedies because the timing of the
IEP conference would not have allowed them to exercise
their right to an administrative hearing in the event they
objected to the findings.

The Iowa Supreme Court (1982)

found that the State Board of Public Instruction's
findings that the school district's procedural mistakes in
handling of handicapped child's placement did not affect
appropr i ateness of a special education program.
Many admin i strative rulings and adjudications have
been made regarding procedural safeguards in PL 94-142.

A

myriad of these decisions revolves around insuring due
process safeguards.

In 1980, the Office of Civil Rights

determined that the Seattle School District violated
regulation 104.35 of PL 94-142 by failing to provide
parents advance notice of an expulsion (EHLR, 1984).

The

Office of Civil Rights (EHLR, 1984) further decided that
in 1980 the North Star (Arkansas) School District violated
regulation 104.32(b) when it failed to inform parents of
right to a due process hearing after denying parent's
request for placement and in 1981 the Jurupa (California)
Unified School District was in violation of regulation
104.36 when it failed to notify parents of right to
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request a due process hearing to challenge suspension, and
then expulsion, of student for possession and sale of
marijuana.
The Freemont (Colorado) School District (EHLR
257 : 273) was found to be in violation of Regulation
104.4(B)(4) by the Office of Civil Rights when prior to
expelling a student identified as seriously emotionally
disturbed, the school district failed to determine whether
the behavior leading to the expulsion was handicapped
related.

The district was further found to be also in

violation of Regulation 104.35 when it failed to notify
parents of procedural safeguards.

In a related case in

1980, The Missouri School for the Deaf vioiated (Office of
Civil Rights, EHLR, 157:99) Regulation 104.32 by adhering
to policy of informing parents of required procedural
safeguards only when parents attended IEP meetings for
their child.

The Office of Civil Rights ruled that

parents must be informed of their procedural rights
regardless of whether they attend any IEP meetings.
In a Letter of Complaint (EHLR, 1984) it was alleged
that the local education authority (LEA) with jurisdiction
over the Bay Arenac (Michigan) Intermediate School
District illegally failed to provide due process to
parents of mentally retarded services who had transferred
to the Bay Arenac School District.

There were two points
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in law contested in this Letter of Complaint.

The parents

contended that the transfer of their children was a significant change in placement which warranted appropriate
due process procedures, and they further contended that
the placement was too restrictive.

The Office of Civil

Rights held that the transfer of children from one
district to another was a significant change in placement
requiring procedural due process under Regulation 84.36 of
Section 5001 of the Rehabilitation Act of 1973 as amended
29

u.s.c .

794 .

The OCR further stated that Section

84 . 34(s) of t h e Regulation implementing Section 504 provides in pertinent part, "Whenever a recipient places a
person in a setting other than the regular educational
environment pursuant to this paragraph, it shall take into
account the proximity of the setting to the person's home 1'
(EHLR, 1984, p.

257:47).

The complainants further alleged that their children
were placed in a restrictive environment because the
handicapped children at the school are scheduled in
separate lunch periods and physical education class from
the nonhandicapped children.

The OCR found the school to

be in viol~tion of 84.34(b) of the Regulation implementing
Section 504 which provides that handicapped persons should
participate in activities in nonacademic settings to the
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maximum extent appropriate to the needs of the handicapped
persons.
The OCR (EHLR, 1984, p. 257:47) ordered the following
procedures to be implemented in order to remedy the
violations:
1.
Submit a completed self-evaluation and the
names of those who participate in its development within 30 days from the receipt of this
order.
2. Offer an impartial hearing to the complainant's children concerning the transfer the
resultant issues.
This hearing is to occur
within 45 days from the receipt of this letter.
(EHLR, 1984, 257:47)
A Free and Appropriate Education
Public Law 94-142 states in 20 use 1401 Sec. 3(c)
that:
It is the purpose of this Act to assure that all
handicapped children have available to them,
within the time periods specified in section
612(2)(B), a free appropriate public education
which emphasizes special education and related
services designed to meet their unique needs, to
assure that the rights of handicapped children
and their parents or guardians are protected, to
assist states and localities to provide for the
education of all handicapped children, and to
assess and assure the effectiveness of efforts
to educate handicapped children.
The Court of Appeals in Oregon determined in the case
of Mahoney v. Administrative School District No. 1 (1979)
that while Congress may have intended to leave the definition of appropriate education flexible enough to allow
local legislative and school officials to make appropriate
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programmatic decisions and to adapt those decisions to
individual cases, PL 94-142 plainly does not give the
state and localities discretion over whether the appropriate education programs they develop are to be free.

In

a related case, the courts ruled that education agencies
may not agree to residential placement and then refuse to
pay its full costs on grounds that the facility was not
approved or that placement was unJustified; once placement
is made by agencies , they have a duty under the Education
of the Handicapped Children Act Reg. 300.302 and Section
504 of the Rehabilitation Act of 1973 Reg. 104.33 to
ensu r e it is at no cost to parent or child (Parks
v. Pavkovic, 1982).
One of the maJor areas of controversies in defining
''Free and appropriate education" concerns whether a child
is entitled to the "best" or most appropriate education.
A district court in Arkansas addressed this point in law
in the case of Springdale v. Grace (1980) when it ruled
that, although LEA proved by a preponderance of evidence
that the state school for deaf would have provided the
best free education for a hearing-impaired child, the LEA
can provide appropriate education and also meet mainstreaming requirements of law by placement in a regular
public school.

The Southern District Court of New York

ruled in Rowley v. Board of Education of the Hendrick
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Hudson Central School District that, "The appropriate
education required to be provided under the Education of

All Handicapped Children Act means that each child be
given the opportunity to achieve his full potential commensurate with the opportunity provided to other children."

In a landmark decision the U.S. Supreme Court

overturned the district ruling in the Rowley case and in
1982 in the case of the Board of Education of the Hendrick
Hudson Central School District v. Rowley and stated that
the requirement of a free and appropriate education is
satisfied when the state provides personalized instruction
with sufficient support services to permit a handicapped
child to benefit from that instruction and other requirements of PL 94-142 are met .

This is the first case

involving PL 94-142 on which the U.S. Supreme Court has
ruled.

In this decision, the court found that appropriate

did not mean ideal and that only appropriate services were
required.

This decision impacted upon Riley v. Ambach

(1982) in which a New York district court ruled that in
determining if a child has been offered a free and appropriate education a court determines not if the best
possible education has been offered, but if the school
will provide personalized instruction and support services
reasonably calculated to enable that child to receive
educational benefits.
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A court of appeals in California ruled in the case of
the Department of Education, State of Hawaii v. Katherine

Q (EHLR, 1984) that PL 94-142 contains no requirement that
handicapped students be provided with the best possible
education, but rather the education agency is only
required to make those efforts to accommodate students'
needs that are within reason, given budgetary constraints
limiting resources that can be realistically committed to
special education programs.

The Supreme Court of

Nebraska, in the case of the Adams Central School District

v. Deist (1983), determined that a free appropriate public
education requires that each handicapped child be given
the opportunity to achieve such child's full potential
commensurate with the opportunity provided to other children.
In a unanimous decision dealing with a free appropriate education, the U.S. Supreme Court ruled in the case
of the Irving Independent School District v. Tatro that
the Education of the Handicapped Act requires a school
district to provide a handicapped child with the support
services necessary to get through the school day (EHLR,
1984, SA-5).

The defendant in this case (Amber Tatro) was

born with spina bifida which resulted in orthopedic, and
speech impairments, and a neurogenic bladder.

This con-

dition has had no effect upon the student's intelligence
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and the student is educated in a regular classroom
setting.
Tatro's condition involving a neurogenic bladder
requires a Clean Intermittent Catheterization (CIC) which
must be performed at regular intervals.

This procedure

has been performed by her parents, babysitter, teachers
and teacher's aides.

Tatro's parents requested that

personnel from the Irving Independent School District
administer her CIC each day and the procedure was listed
as a related service on her IEP.
denied the request.

The school district

The case followed the procedural

safeguard mandated by law.

This resulted in the request

being denied by the Texas Board of Education.

The request

was initially denied by the district court but the United
States Court of Appeals for the Fifth Circuit reversed
this decision.

The school district requested the Supreme

Court review the case.
1983.

Certiorari was granted in December

The U.S. Supreme Court subsequently ruled in favor

of the Tatros. In this landmark decision, the court ruled
that a related service may be considered the
following:

"services like CIC that permit a child to

remain at school during the day are no less related to the
effort to educate than are services that enable the child
to reach, enter, or exit the school.

(Irving Independent

school v. Tatro, 1983-84 EHLR DEC. 555:511 (1984))
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In a Letter of Inquiry (EHLR, 1984, 211:36) to the
Bureau of Education of the Handicapped (BEH), the Director
of Special Services of Fairfax County Public Schools
requested clarification on the following points of law:
(1) Does requirement that physical education
services be made available to handicapped child,
Reg. 121a.307 (PL 94-142), mean that a handicapped child is required to participate in
physical education if that child and his parents
object?
(2) Is physical education required for handicapped children in a particular grade if it is
not required for non-handicapped in that grade?
(EHLR, 1984, 211:36)
A synopsis of the BEH response in regard to the above
questions is listed below:
( 1) Reg . 12la.307 requirement that public
agencies make physical education available to
each handicapped child who is receiving a free
appropriate public education Reg. 121.a.307,
does not require a child to participate where
parents object.
(2) Under certain circumstances, e.g., where
physical education is considered specifically
designed instruction and required by IEP,
physical education could be required to be provided to handicapped children under
Reg. 121a.307 even though it is not routinely
made available to non-handicapped children.
(EHLR, 1984, 211:36)
The BEH determined (EHLR, 1984, 211:86) that a school
district must fully identify special education and related
needs of children receiving a free appropriate public education; therefore a preschool child found to require
physical therapy may also need adaptive physical education.

In response to a Letter of Inquiry (EHLR, 1984,
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211:86) the BEH further delineated that if a handicapped
child is in need of adaptive physical education, the local
school division is responsible for making such a program
available to the child.

The BEH responded to a Letter of

Inquiry from the Director of Exceptional Student Education
of Broward County, Florida, by stating that:
the assumption behind Reg. 121a.307 requirement
that physical education be made available to all
handicapped children who receive a free appropriate public education was that physical
education is available to all nonhandicapped
students and therefore must be made available to
handicapped students; if physical education is
not provided to nonhandicapped students, parents
could still legitimately ask that it be provided
for t heir children.
(EHLR, 1984, 211.87)
P lacement in the Least Restrictive Environment
The regulations for implementing PL 94-142 closely
parallel the statutory language of the law when references
are made to the least restrictive environment (Jones,
1984, p. 65).

In a review of the PL 94-142 regulations,

Jones (1981) cites the following regulations:
Section 121a.550 General
(b) Each public agency shall insure:
(1) That to the maximum extent appropriate,
handicapped children, including children in
public or private institutions or other care
facilities, are educated with children who
are not handicapped, and
(2) That special classes, separate schooling
or other removal of handicapped children
from the regular educational environment
occurs only when the nature or severity of
the handicap is such that the education in
regular classes with the use of supplementary aids and services cannot be achieved
satisfactorily.
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Section 12la.551 Continuum or Alternative Placements
(a) Each public agency shall insure that a
continuum of alternative placements is available
to meet the needs of handicapped children for
special education and related services.
(b) The continuum required under paragraph (a)
of this section must:
(1) Include the alternative placements
listed in the definition of special education under Section 12la.13 of Subpart A
(instruction in regular classes, special
classes, special schools, home instruction,
and instruction in hospitals and institutions), and
(2) Make provision for supplementary services (such as resource room or itinerant
instruction) to be provided in conjunction
with regular class placement.
(Jones, 1981,
pp. 61-66)
The concept of least restrictive environment is not a
new concept.

This concept can be found in Section 504 of

the Rehabilitation Act of 1973 as well as PL 94-142.

The

concept of least restrictive environment applies to placement of students in a structurally barrier free environment as well as a continuum of least restrictive
placements.

In a suit filed in New Jersey, the New Jersey

Association for Retarded Citizens sought relief from the
New Jersey Department of Human Resources from the institutionalized alternative plan designed for them and sought
more parental participation.

The court gave the New

Jersey Department of Human Resources three months to
submit a plan to successfully incorporate the parental
requests.
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In the case of Brown v. D.C. Board of Education, it
was determined that several deaf-blind children were in
need of additional support services which were not provided at their existing school.

The students were trans-

ferred to another school and a parent filed suit claiming
that the new school was too restrictive.

The court ruled

that the Congressional intent is that children be educated
with nonhandicapped children as appropriate to their
needs.

This ruling in favor of the defendant school board

supported the transfer of students to afford them necessary services.
A d i strict court in Alabama ruled in the case of
Cambell v . Talladega (1984) that where a child has
virtually no contact with nonhandicapped students outside
of lunch period, despite considerable evidence establishing that increased contacts with nonhandicapped children are essential to provide role models and to increase
the ability to act independently, the child is not placed
into contact with nonhandicapped students to the maximum
extent consistent with an appropriate education program.
However, a district court in Ohio interpreted the Education of the Handicapped language, 20

u.s.c.

section

1412(5)(B), that handicapped children should be educated
with nonhandicapped "to the maximum extent appropriate,"
as meaning that this does not impose mandatory obligation
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irrespective of a child's individual needs.

That is,

where a school district (Roncker v. Walters, 1981) citing
a lack of significant progress during the previous 18
months, the school district decided properly when it moved
the child from a separate class for handicapped children
in a public school to a class for the handicapped in an
institution for the mentally retarded.
In a complaint lodged against the Bay Arenac Intermediate School District, parents alleged that the placement of their child in a new school violated the least
restrictive environment regulations of Section 504 of the
Rehabilitation Act of 1973.

The allegation was based on

the new placement which included separate lunch and
physical education periods for handicapped and nonhandicapped students.

The Office of Civil Rights issued the

following finding:
The handicapped children and non-handicapped
children have lunch and physical education
separate from each other at Riegel School. No
reason was given for the separate lunch programs.
The reason given for separate physical
education class was that all students receive
physical education in their regular classrooms.
This without more, is not sufficient justification for separation during lunch and physical
education classes because it does not take into
account the individual needs of each handicapped
child.
Your district has an affirmative obligation to examine needs of each handicapped
child on an individual basis whether placement
in programs such as separate lunch and physical
education is consistent with the requirements of
Section 84.34, that is, whether each handicapped
child is placed with persons who are not
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handicapped to the maximum extent appropriate to
the needs of the handicapped persons.
(EHLR,
1984, 257:47)
The parent of a blind handicapped student alleged
that her son was denied the participation in a least
restrictive environment when he was denied an opportunity
to play goal line soccer in physical education class.
This allegation appeared in a letter of complaint against
the Oroville School District (Washington) filed with the
Office of Civil Rights (EHLR, 1984).

The Office of Civil

Rights found the district in violation of Section 504 of
the Rehabilitation Act of 1973 for refusing participation
of the stu dent in goal line soccer.

The investigation

showed that the student was removed from goal line soccer
and placed on the sideline.

The investigation further

revealed that the district took no action, such as providing him with protective equipment and there is no
record of injury to the student during activity.

In

addition, the student's Individual Education Program does
not limit his participation in physical education.

The

Office o f Civil Rights ruled that the Oroville School
District, in order to be in compliance with Section 504 of
the Rehabilitation Act of 1973, must see to it that the
student will not be inappropriately excluded from physical
education activities (EHLR, 1984).
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In a complaint lodged against the Denver Public
Schools, it was alleged that the district was in violation
of Section 504 of the Rehabilitation Act of 1973 for not
offering an intramural sports program for handicapped
persons unable to participate in regular athletic
activities.

The Office of Civil Rights held (EHLR, 1984,

2257:156)
The school district is not in violation of
Section 504 because:
ll) It does not provide intramural
activities for any student, therefore,
Reg. 104.37(c) (1) and (2) do not require
it to develop programs for handicapped
students; and
(2) existing athletic programs are open to
nonhandicapped as well as handicapped pupils
who meet criteria for participation. While
a school district is not required to provide
separate programs for handicapped students,
it may do so, under Reg. 104.37(c)(2), if
those students are not prevented from competing on regular teams.
(EHLR, 1984,
275:156)
The Office of Civil Rights held that the Hendry
County (Florida) School District violated Reg. 104.37 of
Section 504 of the Rehabilitation Act of 1973 by placing
handicapped children in separate physical education
classes conducted by special education instructors instead
of regular physical education instructors.
Individual Education Program
The Education for All Handicapped Children Act of
1975 (PL 94-142) requires that an individualized education
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program be developed for each handicapped child.

The

requirements are very specific and are outlined in section
4(a)(4)(19) of PL 94-142.

According to PL 94-142:

The term '' individualized educational program"
means a written statement for each handicapped
child developed in any meeting by a representative of the local educational agency or an
intermediate educational unit who shall be
qualified to provide, or supervise the provision
of specially designed instruction to meet the
unique needs of handicapped children, the
teacher, the parents or guardian of such child,
and whenever appropriate, such child, which
statement shall include (A) a statement of the
present levels of educational performance of
such child, (B) a statement of annual goals,
including short term instructional objectives,
(C) a statement of the specific educational
services to be provided to such child, and the
extent to which such child will be able to
participate in regular educational programs, (D)
the project data for initiation and anticipated
duration of such services, and (E) appropriate
objective criteria and evaluation procedures and
schedules for determining, on at least an annual
basis, whether instructional objectives are
being achieved.
( 2 0 USC 1401)
A U.S. district court in the District of Columbia
ruled in the case of Parker v. District of Columbia Board
of Education that the parents' refusal to attend an IEP
conference approximately one week before school started
did not preclude institution of court action for failure
to exhaust administrative remedies because timing of the
IEP conference would not have allowed them to exercise
their right to an administrative hearing in an event they
objected to the findings.

In 1981, a Maryland court

determined (Pratt v. Board of Education of Fredrick
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county, 1981) an IEP could specify procedures which
differed from the Local Educational Agency's Policies and
Procedures Handbook.

This case involved disciplinary

guides for the student in addition to the provisions of
the handbook, however these provisions had to meet the
individual needs of the child.
In a judicial decision regarding the limitation of
IEP's to exceptional children, a Pennsylvania court ruled
in the case of Lisa H. v. the State Board of Education
that the state constitutional requirement for thorough and
efficient system of public schools does not create a
fundamental right to public education.

The court viewed

this as a statutory right limited by statutory provisions;
therefore the right of entitlement to public education is
not, with the exception of exceptional students a right
within the system to an individualized level or quality of
education (EHLR, 1984, 554:157).

The withholding of

instruction required by an IEP for an undetermined length
of time in order to determine if the student may benefit
by program change violated state law but was determined to
be de minimis in the case of Williams v. Overturf and the
court ruled that it was insufficient to rise to constitutional significance.
In the case of Stacey G. v. Pasadona Independent
School District, a Texas court ruled that an IEP committee
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in developing an IEP should consider that one of the
primary goals for the student should be to attain the
highest level of self-sufficiency possible with the ultimate goal of noninstitutionalization.

A Delaware court in

Newmaker v. Kirk decided that IEP procedures followed by
the school district were not in violation of PL 94-142 as
long as the student had active participation of parents,
private school teachers, and pertinent district personnel
who have the responsibility for the student's proposed
placement.
The Office of Civil Rights held in an administrative
decision that the Boulder School and Hospital (Montana)
failed to provide a free and appropriate public education
based upon several IEP related violations of Section 504
of the Rehabilitation Act of 1973 (EHLR, 1984).

These

violations included:
1.
it (the school) placed students on waiting
lists for, and failed to offer students, services designed in IEPs; and
2.
education and training services designated
in IEPs were not provided.
(EHLR, 1984,
257:159)
The Bureau of Education for the Handicapped (BEH) specifically determined in a policy letter (EHLR, 1984, 211:86)
to the Director of Special Education (Richmond, Virginia)
that the school district must fully identify special
education and related service needs of child on the IEP,
which may include physical therapy and adaptive physical
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education which is defined as ''special education,"
Reg. 12la.14.

In a related decision, the BEH determined

that an IEP contain both extent of participation in regular educational program, and nature and extent of special
education and related services; thus a child not requiring
specially designed physical education may not need
specific reference to physical education, whereas the
child requiring specially designed physical education will
need detailed descriptions of programs and goals.

CHAPTER V
RECOMMENDATIONS
Until recently the exclusion of handicapped children
from public school was relatively common.

However, the

onset of federal legislation regarding the rights of
handicapped citizens has greatly impacted public schools.
State and federal laws now guarantee handicapped children
a free public education.

Approximately 4.1 million handi-

capped children received special education in 1981 at an
average cost of $4,800 per child (Cintron, 1983, p. 1).
Public Law 94-142 was extended through the Education of
the Handicapped Act Amendments of 1983. This act helped to
sustain the handicapped education movement which so
significantly affected public education.

This study has

examined the legal basis of this movement with special
emphasis on its impact in physical education in relationship to the following subproblem issues:
1.

Due process as it applies to section 504 of the

Rehabilitation Act of 1973 and PL 94-142
2.

A free and appropriate public education

3.

Placement in the least restrictive environment

4.

Individualized education programs
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Relevant citations from the primary sources of law
have been presented relative to these subproblem issues.
The multiplicity of sources of American law is reflected
in these citations.

Cohen and Berring (1983) recognize

the major characteristics of law as being constant change,
stability versus progress, and multiplicity of sources.
The changing nature of American law is reflected in
the 15,000 federal and state statutes enacted annually, as
well as 55,000 judicial decisions handed down each year
(Cohen & Berring, 1983).

This changing status law is in a

constant interplay between the desire to maintain certainty and stability and the need for flexibility in
regulating the broad spectrum of activities in which human
beings engage (Cohen & Berring, 1983, p. 2). Cohen and
Berring (1983) have identified the three primary sources
of American law as statutes,
istrative decisions.

judicial opinions, and admin-

These characteristics must be taken

into consideration when analysis of legal mandates is
involved.
Levi (1949) states that the "basic pattern of legal
reasoning is reasoning by example"
to-case reasoning.

(p. 2).

This is case-

Levi (1949) describes this process as

a three-step process which includes:
1.
2.

similarity is seen between cases;
next the role of law inherent in the first
case is announced;
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3.

then the rule of law is made applicable to
the second case.
(Levi, 1949, p. 2)

This approach to analysis embraces the doctrine of stare
decisis, the doctrine that precedents should be followed.
Cohen and Berring (1983) describe this doctrine as one of
fairness which expresses the feeling that people similarly
situated should be similarly dealt with and that judgments
should be consistent, rather than arbitrary, so that one
may predict the consequences of contemplated conduct by
reference to the treatment afforded similar conduct in the
past.
Although much of American law focuses upon case law,
most commentators (Cohen & Berring, 1983, p. 17) would
admit that statutory law plays a far more important role
than case law in the day-to-day life of individuals in the
United States and an even stronger argument could be made
for the pervasive influence of administrative law. With
this in mind, the data presented in this study includes
case law, statutory law, and administrative law.

Due Process
The procedural safeguards in the Education of the
Handicapped Children statutes are very specific.

Many of

the questions raised in the litigation presented deal
with a lack of interface between established district and
building policy and the statutory requirements for
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implementing the Education of All Handicapped Children
Act and subsequent legislation.

The data would also

suggest a communication problem between agencies as
pointed out in Miller v. La Habra School District and in
Howards. v. Friendswoods Independent School District.

In

both these cases poor communication and unclear procedures
led to procedural mistakes resulting in litigation.

Many

of the administrative adjudications cited were a result of
a poor procedural mechanism for communicating to parents
their procedural rights to specific due process procedures.

This was true of Office of Civil Rights'

decisions involving the Seattle School District, the North
Star (Arkansas) School District, the Jurupa (California)
School District, the Freemont School District (Colorado)
and many others listed in this study.

Based upon the data

presented in this study the following recommendations are
offered:
1.

State, district and building administrators

should conduct a program and policy audit to determine if
present policies and procedures are in compliance with
current education of the handicapped statutory
requirements.
2.

State, district, and building level adminis-

trators should provide staff development opportunities for
personnel to develop practical knowledge of statutory

89

requirements and how those requirements affect their
areas of responsibility.
3.

State, district, and building administrators

shouid establish a communication network to collect

'

coordinate, and disseminate information relating to the
education of the handicapped.
4.

Education agencies should develop procedures for

the dissemination of information regarding legal rights
and procedural safeguards to parents of handicapped
children.
5.

School districts should include responsibility

for the state of compliance of the district with the
education of the handicapped mandates in the job description of a district level administrator.
6.

A line of communication regarding the education

of the handicapped should be established from the classroom and physical education teacher to a competent school
board attorney.
A Free and Appropriate Public Education
An area of dispute in the placement of handicapped
students has been the financial responsibility for educational services for the handicapped.

In the cases of

Mahoney v. Administrative District No. land Parks v.
Pavkovic the courts ruled that PL 94-142 does not give the
state and localities discretion whether appropriate
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education programs they develop are to be free.

The

courts have generally recognized individuality of circumstances of each case in dealing with the funding of
services and institutionalization relating to handicapped
students.
Cintron (1983) summarizes the right to a free and
appropriate public education as determined by the Supreme
Court in the Board of Education of the Hendrick Hudson
Central School District v. Rowley below:
This case interprets a free and appropriate
public education to mean an individualized
education program 'reasonably calculated to
enable the child to receive educational
benefits. '
( p. 4)
Justice Rehnquist cited both the PARC decision and Mills
v. the Board of Education District of Columbia in
delivering the opinion of the court in the Rowley
decision.

Justice Rehnquist stated that, "Neither case

purports to require any substantive level of education."
The justice also reported the extent to which Mills and
PARC are cited in legislature reports establish their
importance in influencing the drafting of PL 94-142.
Justice Blackmun in a concurring opinion stated that in
reversing the District court of Appeals judgment, ''the
District Court paid too little attention to whether, on
the entire record, respondent's individualized education
program offered her an educational opportunity
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substantially equal to that provided her non-handicapped
classmates."
The U.S. Supreme Court reaffirmed its position in
Rowley when it ruled in Irving Independent School District
v. Tatro that a school district is required to provide a
handicapped student with the supportive services necessary for the student to get through the school day.

This

supports the decision (Rowley) that the provisions of the
Education of the Handicapped Act are binding on states
which receive funds under the Act and that courts are
available to enforce both procedural and substantive
rights t he Act affords handicapped children and their
parents ( EALR, 1984, SA-5).

In Adams Central School

District v. Deist ( 1983), the court ruled that each handicapped child be gi v en the opportunity to achieve such
child's full potential commensurate with the opportunity
provided to other children.

Based upon the case law and

administrative decisions presented regarding a free and
appropriate education, the following recommendations are
offered:
l.

Administrators should insure that programs

offered to handicapped students are commensurate with
those offered to nonhandicapped students.
2.

Administrators should insure that physical educa-

tion is offered to all handicapped children.
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3.

Administrators should insure that all handicapped

students are receiving those services they might require
to successfully complete the school day to the extent they
may achieve to a level commensurate with nonhandicapped
students.
4.

Administrators should institute a program audit

to insure compliance with recommendations 1-3.
Least Restrictive Environment
The regulations regarding the placement of students
into the least restrictive environment deals to a large
extent with the concept of mainstreaming.

Although the

term mainstreaming does not appear in PL 94-142, the
implementation of the least restrictive environment regulations is accomplished in part through mainstreaming.
The concept of mainstreaming deals with the placement of
handicapped students in settings as much as possible with
nonhandicapped students.

In Brown v. D.C. Board of Edu-

cation and in Cambell v. Talladega, the courts ruled that
a handicapped child who is not placed with nonhandicapped
children to the maximum extent possible is being denied an
appropriate education in the least restrictive environment.

Administrative decisions give specific guidelines

as to the implementation of the least restrictive environment regulations as they apply to physical education.
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Based upon the cases presented the following recommendations are offered:
1.

All handicapped students should be placed in

physical education to the maximum extent possible with
nonhandicapped students.
2.

The needs of each handicapped child relating to

physical education should be evaluated individually.
3.

There should be a continuum of physical education

services offered to meet the individual needs of each
handicapped child.

This continuum should include a range

of setting from a regular class setting to a separate
class for the handicapped students.
4.

All programs of extracurricuiar activities should

be open to all students.

Participation should be based

upon specific criteria relating to the activity.
S.

All physical education programs involving handi-

capped students should be taught by regular physical
education teachers commensurate with offerings to nonhandicapped students.
Individual Education Program
A key provision of the Education for All Handicapped
Children Act of 1975 is that regulation which requires an
individualized education program (IEP) be developed for
each handicapped child.

The statutes require the district

to involve the parents as much as possible in the
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development of the IEP.

The courts ruled in favor of this

in Parker v. District of Columbia Board of Education.
Pratt v. Board of Education of Frederick County resulted
in the inclusion of disciplinary procedures different than
district policy being incorporated into the IEP of a
handicapped student.

Based upon the cases presented and

administrative decisions involved in this study the
following recommendations are offered:
1.

The IEP must be developed on an individual basis

and these IEPs must be followed.

A formative evaluative

mechanism should be established to monitor student
progress towards IEP goals.

2.

Although not a legal contract, a school district

must in good faith strive to accomplish the goals stated
in the IEP.

3.

The extent of services offered under physical

education should be delineated in the IEP.

If the handi-

capped student has some placement in an adapted physical
setting (something other than regular physical education)
then specific objectives and goals should be included in
the IEP.

APPENDIX A
CROSS REFERENCE TABLE
PUBLIC LAW SECTION TO UNITED STATES CODE
Many users refer to various s e ct ions of the Education
of the Handicapped Act by the secti on number of the original public law, Pub. L. 91-230, as amended by Pub. L. 94142 and others. The following t a b le li s t s those sections
and the corresponding section o f the U. S. Code:
Section of
Publ. L. 91-230
(unless otherwise noted)
Part A

Section of
U.S. Code
( 2 0 u.s.c. ~)
Subchapter I

601

1400

60 2
603

1401
1402

604

1403

605

1404

606

1405

607

1406

608

1407

Title
Ge nera l Provisions
Congress i onal stateme nts a nd declar a tions
De fin itions
Off ice of Special
Education Programs
Na ti onal Advisory
Committee on Education of Handicapped
Children
Acqu isition of Equipment and Construction
of Necessary
Facilities
Employment of Handicapped Individuals
Gr ants for Removal of
Architectural
Barriers
Requirements for Prescribing Regulations
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96

Part B

Subchapte r I I

611

1411

612

1412

613
614
615
616

1413
1414
1415
1416

617
618
619
620

1417
1418

Part C

1419
1420

Subchapter III

621

1421

622

1422

623

1423

624

1424

625

1424 a

Pub 1. L 9 8 -19 9 ,
~

1425

10

626

142 6

627

1427

Assistance for Education of All Handicapped Children
Entitlements and Allocations
Eligibility Requirements
State Plans
Application
Procedural Safeguards
Withholding of Payments ; Judicial
Review
Administration
Evaluation
I ncentive Grants
Payments
Ce nters and Services to
Meet Special Needs of
Handicapped
Reg i onal Resource
Centers
Serv i ces for Deaf-blind
Children and Youth
Early Education for
Handicapped Children
Research , Innovation,
Training, and Dissemination Activities in
Connection with
Centers and Services
for Handicapped
Regional Education
Programs
Secondary Education and
Transitional Programs
for Handicapped Youth
Program Evaluations
Authorization of Appropriations
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Part D

Subchapter IV

6 31

1 431

632

1 432

633

1 433

635
63 6

14 34
14 35

Part E

Subchap t er V

641

1441

642

1442

643
644

144 3
144 4

Pa r t F

Subchapter VI

6 51

14 51

652

14 5 2

Training Personnel for
Education of
Handicapped
Grants for Personnel
Training
Grants to State Educational Agencies for
Traineeships
Grants to Improve
Recruitment of Educational Personnel and
Dissemination of
Information Concerning Educational
Opportunities for
Handicapped
Reports to Secretary
Authorization of Appropriations
Research in Education
of Handicapped
Research and Demonstration Projects in
Education of Handicapped Children
Research and Demonstration Projects in
Physical Education
and Recreation for
Handicapped Children
Panels of Experts
Authorization of Appropriations
Instructional Media for
Handicapped
Congressional Statement
of Purpose
Captioned Films and
Educational Media for
Handicapped Persons
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653

1453

654

1454

Centers on Educational
Media and Materials
for Handicapped
Authorization of Appropriations

APPENDIX B
PUBLIC LAW 94-142

Pilblic Law 94- 142
94th Congress, S. 6
November 29, 1975

To

11uH:1HJ

tbe Edu cation of tl.Je Hsod1cappE'd Act to provide educational a..slistirnce
to all bandicapµe,d chlldreri. and for otlwr purvo~s.

Be it enacted by the Senate and H ouu of Representative~ of the,
Unit-ed Statc'8 of A 11U;rim in C'011qress assemlJlcd, Tl1a.t this :\ct
E<bcation for
be ciLeJ a s the •·f:d11cMion for All Handicapped Children 1\ct of 19i5'. All Handicapped
Chlldr-e.nAl:!to!

ms.r

1975.
20 USC 1401
SEc. 2. (a)( 1) (A) Sertion 611 ( b) (2) of the Education of the note.
Ha ndicapped Act (:,W U.S.C. 1411 (b) (2)) (hereinafter in this Act
t:xn::ss10:-- OF I:XI6T!J\0 LAW

referred to as th e "Act'"), ns in effert during the fiS1.::nl ~·e..ars 1976 and
1977, is amend ed by striking out "the Commonwealth of Puerto Rico:''.
(B) &dion 611 (c) (1) of the Act (20 U.S.C. 1411 (c) (1) )i as in
effect during the fiscal )'Cfirs 1976 and 1977, is amended by striki ng
ou t "the CommonwPalth of P11C'rto Ri co,".
(2) Section fill(c)(2) of the Act (20 lT.S.C. 14ll(.c)(2)), as in
effect during the fi5c::d }'f'llrs 1976 and Hli7 1 is amended by striking
out "yr,ar en<lin1! .June :·:lO, 197 5" End inserting in lieu thereof the
followin~: "years endin,(:." June ~O, 1975 o.nd 197fi, and for the fisr...-al
y~r rnding Srpt.eml,er 30, 1977 ', and Ly striking out "2 per centurn"
ea.ch place it appears therrin nnd in~erting in lieu thereof "l per
cent um".
(3) SP,dion 611 (d) of the Act (20 U.S.C. 14ll (d) ), a.sin effect during thr fis cal ye.ars rn76 and 1977, is amended by striking out "year
ending June 30, 197 5" and inserting in lieu thereof the follov.1ng:
"yenrs rnding .Tun e 30, 1975, and 1976, and for tlie fiscal year ending
September 30, 1977 '.
(4) &--ction 612(s) of the Act (20 U.S.C. 1412(s.)), as in effe.ct .
during the fiscal years 1976 and 1977 1 is ame.nded( A) by striking out "year ending June 30, 1975'' e.nd inserting
in lieu thereof «years endin,t;: June 30, 1975,J, and 1976, for the
period beginning July 1, 19, 6, and ending :::,e[te;;1ber 30, 1976,
and for the fiscal year ending September 30, L .77 ; and .
.
(B) by striking out "fiscal year 1974" and inserting rn heu
thereof "prece.ding fisCAl yeu'1.
(b) (1) &--etion 614 (e.) of the Education Amendments of 1974 (Public Law 93-3R0; 88 Stat. 580) is amended by striking out "fiscal year
1975·, and inserting in lieu thereof the following: "t.he fo,cal years
ending.Tune 30, 1975, and 1976, for the period bcgi1ming July 1, 1976,
and ending Sept.ember 30, 1976, and for the fiscal year ending September 30, 1 'J77,".
.
(2) &dion 614 (b) of the Educntion Amendment..c; of 1974 (Public
Lew 93-380; 88 Stat. 5R0) is amended by striking out "fiscal year 19?4"
and insertinc- in lieu thereof the follov.ing: "the. fiscal yes.rs end mg
.June 30. 19i5, and 1976, for the J)f',riod be¢nning July 1, 1976, and
ending sPpt.emhn 30, 1976 a.nd for the fiscal year ending September 30,

1977,"

'
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20USC 1'11

note.

20 use 1411
not~
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Pub. Law 9 4-142
20 USC 1413
note.

November · 29, 1975

(3) S rrt ion GH ,( c) o f tl1r ~ du cat ion Am end mr nts of ]974 (Public
L n_w .,9.'3-~,(I ; ~'-. ~t ~t. .'->hO ) JS omrn <h 1 by stri l:i 11g out '·,,sea] year
~ 9 , 4 a nd 1mr rt mg lll 1Jl' U t hnrof t hr fo ll ow ing: '·tl1r ti~cnl VP a rs endrn g _,J un~ '.10. F 17:,. :rnd 1!1 7! i: fo r t h(• pe r iod Lrg in ning Jul y 1;1 ?ii G, and
cn d mg • vpt ('m \w r 30, 1:ltl,, and for the fi scal year ending S r pt ·mber J0, 1\1 77 ,",
{_'.
( c ) S rc ti on Gl ~ (n) of thr A ct , as in effect during the fi sc~, w a rs
~97G a_n<l 1077 , nr 1d ns nnirn<lPd by su h~rcti on (a ) (4) , is an,rndt~d by
m sr rt m g 1mrn<'cl 1:1tr ly be fo re tlw pe r iod at t he end thereof th r follo,- lnf! : ' \ o r ::,dO().(l()() . whi r hnr r is g- r<·ntrr ''.
(n) SC'c t ion Gl! _of tl1(' .:.\_.ct_ ( 20 l'.S .C. 1411 )_, as in effect during
th e fisrnl yra r~ 10,(, nn<l 101 ,, JS a mende<l by a d d ing at the end th r reof
th e fr,llon·ing 110 \\· s11hsc·r ti0n:
.. ( d ) T l1, Cnnimi ssi on r r s11 ~11. no lntrr t~ nn on e h lln dred twen t;·
d :"·,::; ~f tr r t liE · cl:1 1r of t 1H r nac t rn c·nt of the E d 11cat. 1on for All JfR nd1 1'a p pPd Cl 1i ld 11•n .\ ct cf l !'li :>. r,rrscrihe nn<l pur)lish in thi' F r drr:1 1
R e; ist1:1 r su rli r ulrs as hr conside rs nrcessa ry to carry out th e provi s1o m rif t his st>c ti on anrl s0ction 611. " .
(e) ~ otwitli surnd ing t he pro.-isions of sect ion Gll of the Act , ns in
effoct d u r in ~ thf- fo cn.l yr:i. rs J8iG an d JVi i , t h Pre are authorized to
be nppropr io ted $)00.000.000 fo r thr fiscal year 19iG, such sums as may
bf' n PcrssHy fort li r rirrio<l beginnmg .l ul y 1, 1nG, and ending September 30. J 8i fi . nnd S:?OO .n0() .000 fort hr fiscal yra r 19i7 , t o carry out the
provisions of part Ho f t liP A ct, as in effec t d urin g su ch fiscal years.
I

Ante, p. 773.

20 USC 1412.

Publication in
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note..
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20 USC 1401
note.

Sr:c. 3. (a ) Sert ion 601 of t hP A ct (20 n.s.c. 1401) is a.mended by
i nse rt ir g ''( a ) :: imm ediat ~l}' bef,)re 1'T his title" a nd by adding at
th e Pn J tl ,r rro f t he fol low ing ne"° subsections:
'· ( L,) T lie Congress find s that ,, ( 1) t l1rrP are more tliRn eight mi ll ion h an dicnp pt>d ch ildren
in tli P l"nited St.11.trs today;
" ( 2) t hfl spec i1d E><l ucnt·iona] needs of such cliil dren are not being
fully met ;
.
.
.
'· (3) mo re than ha lf of the ha n rl icappe.d c~ildren rn ~h e Urn!f><l
~t ate.c; d o not r('('ein appropri ate rd ucati on al se ~ ·ices which
wou l<l e n,\b le th r m to hine full Pqu:i lity of opport ~ni ty;
.
'· (4 ) one m illion of the handirapprd rh i_ldren m t he. l 1nitNl
~!at es a rr ex cl ud r d entirely from t hP public school i::yste m and
w i 11 not go t h rou1:-h theed \ICR t ion a I proce.~s ." it h t he.i r pee rs ;
" (:i) th r r L' are many hand icapprd ch Jld rPn through out t11e
rn it~d States pint icipatin g i1: re~il ar school p rogTBm s ":hose
han d icap s prev ent t hem from h a n ng a succe.<.sful education al
experience be r au5l' thei r h a nd ir.n ps are undet~ct.e d ;_ .
.
' ' (G ) he-cause of t he la ck of nd equa te ser nrcs "ithH~ tl_1e pu~hc
Beh oo] systr-m, familirs a re o-ft rn fo r<'P cl ~o fin d sen1 ce~ ?uts1d_o
t hr public school system, of t.e n at g-reat distance from their re.s1•
dence and at their own ex pe nse ;
.
.
.
"(7) developments in th r trnining of teachers and m d1RgnosfJc
an d instructional p rocP<l11res and m ~thod s have ad,·anced to the
point that, ginn approp r!R tP fu ~dmg. St~tc and_ local edu~t ionaI e. gencirs <'a n Rnd will p ron de rffoct J''_e spPiC'all ~<lucat~on
a nd re l a too sc rvi cr s to mc.('t t he nee.d i- of hand1ca pped children,
89 STAT. 774
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AXI::t..DMENT8 WITH RUlPECT TO EMPLOYMENT OF HANDICAPPED IND1''IDOAL6, REM OVAL OF J\'H CH ITECTCRAL BARRI.ERB, AND J.ITDIA CE:!\TERB

SEC. 6. (a) Part A of the Act is amended by inserting after section 20
605 th ereof the follov;ing new sections:

use

1404 •

"EMPLOYMENT OF HA NDlCAPJ>l:n INDIVIDOAL8

"SEc. 606. The Secretary shall assure that each recipient of assist- 20
ance under this Act shall make positive efforts to employ and advance
in employment qualified handicapped individuals in programs assisted
under this Act.

use 1405.

"ORAJ',,TS FOR THE REMOVAL OF ARCHITECTURAL RARRIJ::RS

"SEC. 607. (a) T..: pon application by any State or local educational 20 use 1406.
agenr:v or intermediate educational unit the Commissioner is authorized to make grants to pa~· part or all of the cost of alt..ering existing
buildings and equipment m the same manner and to the same extent
as authorized by the Act approved August 12, 1068 (Public Law
90--480), relating to architectural barriers.
" ( b) For the purpose of carrying out the provisions of this section, Approp-latioo
there are auth ori1.ed to be appropriated surh sums as may be authorization.
necessa rv.".
-(b) Section 6.'i3 0f the Act (20 U.S.C. 1453) is amended to read
as follows:
"CENTERS ON EDUCATJO:-.AL MEDIA AND MATERIALS

ron

THE HANDICAPPED

"Si:c. 653. (a) The Secretary is authorized to enter into agreements
with institutions of high er education, St.ate and local educ.ational
agencies, or other appropriate nonprofit agencies, for the establishment and operation of centers on educational media and materials
for the handicap~d, "'hich together v.ill provide a com_prehensive
program of activities t-0 facilitate the use of new educational technology in education programs for handicapped persons, including
de..c;;igning developin~ , and adapting instruct10nal materiR.1S, and such
other IH'tJ,·it ies consistent with the purposes of this part RS the & .cretary may prescribe in such :igreements. Any such agreement shall-:" (l) pro"Vide that Federal funds paid to a center v.ill be \1800
solely for such purposes as are set forth in _the agree!11ent; nnd
"(2) authorize the center involved. subJect to prior app!'oval
by the Secretary, to contract with pulili c and private agenr:ies and
or~anizations for dernoustration projects.
.
"(b) In considering proposals to enter into agreer:nen!s u_nder this
sect101:, th e Secretary shall gin preference to mst1tut1ons and

agencies,, ( 1) which have demonst rat.ed the capabilities _necessary for t~e
development and evaluation of educational media for the. ha.nd1ca r.ped; and
• (2) which can sene the educational t.echnolon needs of the
Mod el High School for the Deaf (establi.tihed under Public I.Aw
89-694 ).
. . .
.
"(c) The Secretarv shall make an annual report on act1v1ties carried
out under this sectio~n v.hich shall be transmitt.M to the Congress.".
89 STAT. 795
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"(ii) 10 per centurn, for t~e fiscal ~ear e:iding ~ptember 30,
1979, of the average per pupil expenditure m public elementary
and secondary schools in the United States;
" (iii} 20 per centum, for the ~seal year ending September 30, 1980, of the ave!'age per .Pupil expenditure in public elementary and secondary schools m the United States·
" (iv) 30 per cent um, for the fiscal year ending September 30
1981, of the average per pupil expenditure in public elernentar;
and secondary schools in the Umted States; and
•
"(v) 40 per centum, for the fiscal year ending September 30,
1982, a1:1d for_ each fi~a.1 year there.after, of the average per pupil
expenditure rn public elementary and secondary schools in the
United States;
except that no St.ate shall receive an amount which is less than the
amount which such State received under this part for the fiscal year
ending September 30, 1977.
"(2} For the purpose of this subsection and subsection (b) through
subsection ( e), the term 'State' does not include Guam, American
Samon., the Virgin Islands, and the Trust Territory of the Pacific
Islands.
" ( 3) The number of handicapped children receiving special education and related services in any fiscal year shall be equal to the
nverage of the number of such children receiving special education
and related services on October 1 and February 1 of the fiscal year
preceding the fiscal Jear for which the determination is made.
''(4) For purposes of paragraph (1) (B), the te1m 'average per
pupil expenditure', in tlie United St.ates, means the aggregate current
expenditures, during the second fiscal year preceding the fiscal year
for which the computation is made (or, if satisfact0ry data for such
ye.ar nre not avn.ila.bl c nt the time of computation, then during the
most recent preceding fiscal year for which sn.tisfactor_y data are ava.ilnbl e) of all local educational agencies in the United States (which,
for _purposes of this subsection, means the fifty States and the District
of Columbia.), as the case may be, plus any direct expenditures by the
State for operation of such agencies (without regard to the Murce
of funds from ~hirh either of such expenditures are made), divided
by the aggregate number of children in average daily attendance to
whom such agencies provided free public education during such preceding year.
"(5) (A) In d ete rmining the allotment of uch State under paragraph ( 1), the Commissioner may not count" ( i) handicapped children fo such State under paragraph (1)
(A) to the extent the uumber of such children is greater than
12 per centum of the number of all children aged five to seventeen,
inclusive,insur.hSt.a.te;
.
.
.
"(ii) as p::irt of such percentage, children with _spec1fi~ learning
disabilities to the extent the number of such children 1s greater
than one-sixth of such p€rccntage; and
.
" (iii) handicapped children who are counted under section 121
of the Elementary nnd Sec-0ndarv Education Act of 1965:
,:(B) For purposes of subpP-.rap-aph (A), the number of cp1lclnm
aged five to seventeen, inclusive, m any State shall be ~et.ermined by
the Commissioner on the basis of the most recent satisfactory data
available to him.
89 STAT.
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"{19 ) The term 'inclividua}ized edu~tion program' means a writ-

tan statement f~r ea.ch handicapped ~h1ld developed in any meeting
by a ~present a_t1ve of the local eclu~t1onal a.gen~y or R.n intermediate
e d u Cf!-t.1 onaJ um t ~ho sha1_l be q?ahfied _to provide, or BUpervise the
prov!S10:n of, spec1~1ly de.signed mstruct1on to meet the unique needs
of _handicapped children, the t:eacher, the parents or guardian of such

2C> USC 24 1a
note., 881.

~hil d , and , whenever appropriate, such child, which statement Ehall
inclu d e ( A) a. sta!ement of the present levels of educational performa nce of su~h clul~ , ( D) ~ s~atement of ·z1.nnua] ~oals, including
s ho rt- te rm instructional obJective.s, ( C) a. 8t.atement of the specific
ed u ca ti on al sen ·ices to Le provided to such child, and the extent to
w hich su ch clii ld ~ill be nble to participate in regular educational
p rogra ms, (D) the projected dRte for init1Rtion and anticipated duration o f such sen ices, and (E) oppropriate obj ective criteria and
eval ua t ion procedures and schedules for determining, on a.t least
an n nn ua l b asis, whether instru ctionn] objectiYes nre being achieved.
"(20) T he term 'excess costs' m Pans those costs which are in excess
of the a ve rage annual per student expenditure in a. local educational
a gency du ring t he preceding sch ool year for an elementary or seco ndary school stud ent, as ma y be appropriate , and which shall be
computed after d educting (A) amounts received under this part or
under title I or tit le VII of the Elementnry and Secondary Erlurntion A ct of l 965, and (B) any State or local funds expended for
progr ams "hich would qun.lif,y for nssist.o.nce under this part or under
s uch t itles.
« (21) The t erm 'native }Rnguage· has the meaning given thnt term
by section 703( a ) (2) of the Bilingual Education Act (20 U.S.C.
880h-1 ( s ) (2) ).
"(2~) The term ' in te rmediate edncstionnl unit.' means any public
autho r it_y, ot her t h a n a local educational a~ency , which is under the
ire1,eral s upe rvisi on of a State ed ucational n~!1CY, which is_established b_y Stat~ ]aw for_ the p11rP?5e of P!'ov1dmg . free publ.ic educa tion o n o. r egi onal ba sis, and which pi0v1des special cducntion and
rehi.ted services to handi capped children with in thnt State.".
( b) T he hea d ing for section 602 of the Act. (20 U.S.C. 140'2) is
a men d ed to r ead as follow s :
"Dr.Fl1'ITIOK S" •
.A SSISTA ~ CE FuR EDUCATIO K OF .ALL HANDICAPPED CHILDRE:S

SEc. 5. (a ) Part B of the Acl ( 20 U.S.C. 1411 et seq.) is amended

to rea d a s fo llows:
" PART B--A ssrsTANCE

ron EnvcATI OK OF

ALL

HANDICArPED

CHILDREN'
"i:NTITU:MI:NTS i.xo .ALLOCATIONS

20 USC 1411.
Port, p. 793 .

" S1:c. 611. (a.) (1) Except as provided in para.grap? (3) and i_n
sect ion 619, th e maximum amount of the grant to which a State 1s
entitled unde r this pa.rt for any fiscal year shall be equal to"(A) the number of handics.pped child~n. aged th~ to twen.tyone, inclusi\"e, in such State who are rece1vmg special education
and related ~rvioes;
multiplied bv.
" ( B) ( i) 5 per centum, for the ~scnl yea_r end.mg September 30 1978, of the average per. pupil exrend1ture m public elementary and secondary schools m the United Stat.es;
89 STAT. 776
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"(8) ?late ancl ~ocal educational _agencies hnve a responsibility
to pro_v1de educat 10n f~r all han<l1cRpped children, but present
financial resources are inadequate to meet the spociu.l educutionnl
needs of hnndicapped children; a.nd
"(9) it is in the national interest that the Federal Government
assist State and local efforts l-0 provide programs to meet the eduational need ~ of handi cappe<l children in order to assure £-.qua]
protection of the law.
~'(c) It is the purpose of this A_ct ~o assur:e thnt ~ll ha.ndicapr'.d
ch1l~ren have a,·ailable to them, ".'·1thm th~ time J)E;riods ~pecifier. in
~t1on 61 ~ (2) ( B ) , ~ fn-e approprrnt~ pu~lic edu~at1on which emphusizes special edu cation and related services de.signed to meet their
unique needs, to nssu re that the rights of handicapped children and
their parents or gue.rdians are prote.de<l, to assist Stntes and localities to provide for the edu~ation of all handicapped children\ and to
assess and as.sure the effectiveness of efforts to educate handicapped
children .".
( b) The heading for section 601 of the Act (20 U.S.C. 1401) is
amended to read as follows:

Ante, p. 773.

"SHORT TITU:j STATEME:!\T OF Fl~DIN06 AND PURPOSE".

DEFINITION'S

8Ec. 4 . (a ) Section 602 of the Act (20 U.S.C. 1402) is fl.mended-

(1) in paragra.ph (1) thereof, by striking out "crippled" and
insertinp- m lieu thereof "orthopedically impaired", and by inscrtinl! imme<lintely after "impaired. children" the following: ", or
chi Id ren v.ith specifi c lenrning disa bilitics,'';
(2) in para.graph (5) thereof, by inserting immediately aft.er
"inst ruction a I materials" the following: "telecommunications,
sensory, and other technologicnl aids and devices/';
(3) in the last sentence of paragraph (15) thereof, by inserting
immf'diately after "environmental" the following:~,, cultural, or
economic''; and
( 4) by adding nt the end thereof the following new parR~phs:
"(16) The t.erm 'special education' means special1y designed instruction, at no cost to parents or guardians, to meet the unique needs of
a handicapped child, including classroom instruction, instruction in
phy_sica_l education, home instruction, and instruction in hospitols and
mst 1tut1ons.
"(17) The term 'related sen'lces' means transpor'Ultion, and auch
dcvelopmentnl , rnrrectiw. and other supportive sen•ices (inc]udin~
speech pathology and audiology, psychological services, physical _and
occupational therapy, recreation, and medical an_d coum:·.eling serV1ces,
except that such medical services shall be for d1e.gnost1c and e\"o.luation purposes only) as may be required to a.ssist & handi_cap~d ch_ild
to benefit from special education, and includes the early 1dent1ficat1on
and asse.s.<:.ment of handicapping conditions in children.
.
"(18) The tenn 'free appropriate public education' rneans_specie.1
education and related SE>n-ice.s which (A) have b:een prov1d_ed at
public expense under public su~n·ision and direct1oni and without
~harge, ( B) m~et the standards of the St.s.te educatiooAl agency, (C)
include an appropriate preschool, elementary, 01: ~ndary sch<;><>l
~ucation in the State involved, and (D) are pro~ded m oonform_1ty
with the individualized education program reqmred under eect10If
614(e.)(~).
89 STAT. 775
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"(b) (1) Of the funds received under subsection (a) by any State
for the hsca1 year ending September 30, 1978"(A) 50 per cent um of such funds may be used by such State
in ac.c.ordance with the provisions of paragraph (2); and
" ( B) 50 per cent um of ~uch funds shall be distributed by such
State_ pursuan_t to subsec_t1on ( d). to _local educational agencies
and 111termed1a.te educational units rn such State, for use in
accordance with the priorities established und er se.ction 612(3).
"(2) Of the funds which any State may use under paragraph (1)

(A)"(A) an a.mount v.hich is equal to the greater of" ( i) 5 per cent um of the to..,al amount of fund s received
undH thi s part by such State; or
" (ii) $200,000;
may be used by such State for administrative costs related to
carrying out sections 612 and 61~;
"(B) the remainder shall be used b)' such State to pro¥ide
support services and direct serviCR.s, in accordance with the priorities establ i hed undersection612(3) .
"(c) (1) Of the fun d, recei v~d under subsection (a) by any State
for the fiscal year ending September 30, 1979, and for each fiscal year
thereafter" (A) 25 per cmtum of such funds may bf' used by such State
in accordance with the provisions of paragraph (2); and
" ( B) except as provided in paragraph ( 3), 75 per cent um of
such fund s shall be distributed b y such State pursuant to subs(>c.
tion ( d) to localed ucRt ion al ag-encies a n<l intermr diate educational
unit.sin such Stst.e, for use in acc-ordance with priorities established
underse.dion 612(3).
"(2) (A) Subje.ct t.o the nrovisions of subparagraph (B), of the
funds whi ch any State mR.y use under paragraph (1) (A)" (i) an amount whid1 is equal to the greater of" (I) 5 per ~ntum of the total amount of fund s received
under this part by such State; or
·
'•(II) $200 000 ·
may be used by ~uch' State for administrative costs related to
carr):'ing out the provisions of sections 612 and 613; and
.
" (ii) the remainder shall be. used by such Sta.k to provide
support sen-ices and d irect senices 1 in accordance with the priorities established under section 612(3).
"(B) The amount expended by any State from the funds available
to such State under pare.g raph (I) (A) in any fiscal :year for the
provision of support services or for the provision of d1n'<'t services
shall be matched on a program basis by such State. from funds other
than Federal funds, for the provision of support services or for tb
provision of direct services for the fiscal year involved.
.
"(3) The provisions of &'Ction 613(a) (9) shall not apply 1nth
respecl. to amounts available for use by any St.ate under paragraph (2).
"(4) (A) No funds shall be distributed by ~ny State unde~ tins
subsection in any fise&l year to &ny Joe.al educational agency or intermediate educational unit in such State if" (i) such Joe.al educational agency or intermediate educational
unit is entitled, under subsect.ion ( d), to less than fl ,WO for such
fiscalyear;or
.
" ( i1) such local educational agency or intermediate e<l~cational
unit has not submitted an application for soch funds which meets
the requirements of section 614.
89 STAT. 778
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"(g) (1) If the sum~ app~priated for any fiscal year for making
payments to States u!lder this part are not sufficient to pay in full
the total a.moun ts which all States are entitled to recei ve under this
part for su ch fiscal year, the maximum amounts which all States
are e ntitled to receive under this part for such fiscal year shall be
ratably redu ced. In case additional funds become available for making
such ~ ay men~ for any fiscal year during which the preceding sen tence 1s a pp li cable, surh reduced amounts shall be incre.&sed on thE>same b as is as they were reduced .
" ( 2) In the case of any fiscal ye.ar in which the maximum amounts
f or v.hic h S tates are eligible have been reduced under the first senten ce of paragraph ( 1) , and in which additional funds have not
be.en mRd e a ya.Jlable to pay in full the total of such maximum amounts
un der the la.st sentenre of such paragraph , the State educational agency
sh all fix d ates befo re whir.h each lO<'al educational agency or interm ed iate ed ucat ional unit sh1dl report to the. State educational ageney
on the a mou n t of funds available to the local educationnl ngency or
in te nn ed iA.te ed ucational unit, und er the provisions of subsect"ion ( d),
which it estim ates that it will expend in accordance with the provisions of t his pnrt. Th e 11..mounts so a\.·ailable to any local edncationo.1
a gency o r in termed iitte educational unit, or any amount '9.·hich would
be aYa ilR bk t.o an y other local educational agency or int.erme.dis.t.e
educational unit if it were to submit a program meeting the requirement~ o f t his part , which th e State educational agency determines
will not be used for the period of its availabil ity, shall be available
for a llocation to t hose local educational agencies or inu,rmedint.e
educational unitsJ i n th e manner pro,idE>d by this section, which the
S tate educntion al a ~ n cy de terminPs will need and t~ able to use
ad ditional fonds t o carry out a pp roved programs.
"I:LIOIBIUTY

20 USC 14 12..

" SF:c. 612. In order to qual ify for assistance under this part in any
fiscal year, a Stnt.e shall demonstrate to the Commissioner that the
fo llowing con d iti ons a.re met :
" ( 1 ) T he State hns in effect a policy that assures all handicapped
ch il d ren t he ri ght to a f~ appropriate public education.
"{2) T he Stat e h 8.6 de veloped a plan pursuant to sectio~ 613(b) in
effect prior to th e dat e of t he enactment of th~ Educatwn for All
Handica pped Ch ildren Act of 1975 and subm1tt.ed not late_r than
Au gust 21, 1975, which will be amended so as to comph with the
p r o,·isions o f t h is paragraph. Each su e~ amende.d pla~ shttll set forth
m d e.tai l t h e poli cies and procedures which the State will undertake or
has und e rtaken in order to asciure that-" (A) there is establis~ed (i) a ~al of pro_:·iding fu_ll edu_cationitl
o pportu n it y to all hand1cs.pped child~n, (11) a ~e.t.~Jled t1meta_ble
for a ccomplishing such A goal, and (m) a de.srr1_pt1_on of the kmd
and number of facilities, personnel, and services necessary
throughou t the State to mret such a goal;
'' (B ) a free appropriat.e public education will be avail~ble for
all handicapped children bet·ween the ages of three and eighteen
within the Stste not later than September 1, 1978, and for all
ha ll dicappt>d children between the ages of thre{' and h,enty-one
within the State not later than Sept.ember 1, 1980, except that,
'1Vith respect to handicappt>d c~ildren aged_ three t.o five a_nd agt>d
eighteen to twenty-one, inclus1v~, the requ~ren:ients of this cla.use
ehail not be applied in any Stat.e 1f the epphcat1on of such require89 STAT. 780
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~ (B) '\\!1enever the pro,·isions of subparagraph (A) apply, the
Stat e m~·o1ved shal_l US(' such funds to assurr the prons1on of a free
appropriate education to h~nd1c.apped children residing in the area
se.rved by such local edurat1onnl agency or such intrrmrdinte educational unit. The pro,·isions of paragraph (~) {H) shall not apply to
the use of such funds .
"(d) From the total amount of funds availal>le to local educational
agenrie.s and intPrmfdiate educational units in any State under subsection (b) ( ~) (B) or subsrction (c) (1) (B). RS th_e case may be, each
local educational agency or 1ntermed1ate rdurnt1ona.l unit shall be
P.nt1tled to an amount whirh bears the. same ratio to the tot.al amount.
a vailRble under subsection ( b) (1 ) ( H) . or subsection ( c) ( 1) ( B), as
the case ma_y be, as the numher of handicapped children aged three to
twenty-one, inclusi\'e, recri ,·in g special education and related &>rvices
in such local educational agency or interme.diate educational unit
hears to the af!gregat.e number of handirapped childreu aged three
to twenty-one, inclusive. recei ving special education and related sen·ices in all local educational Rgrncies and intermed iate educational
units which apply to the State educational agency involved for funds
und er this part.
" ( e) ( 1) The jurisdictions to v; hich this subsC'<'tion applies are Guam,
American Samoa. th e Virgin Islands, and tl1e Trust Territory of the
PB..('ifi c Islands.
"(2) Each jurisdiction to whi ch this subsection applies sha11 be
entitled to a grant for the purposes S('t forth in section 601 (c) in an Ante, p. 774.
amount equal to an amount det~rmined by tht' Commissioner in accor<lanC(' with criteria based on respective needs, except thnt the aggregate
of the amount to whi ch such jurisdictions are so entitled for any fiscal
yc-<tr shall not exc('ed an amount equal to 1 pe.r cent um of the aggregate
of the amounts ava ilab le to all States un<lPr thi'- part for that fiscal
J(v,lr. l ft hf' aggre1a-,rate of th r amounts, df't~rmine<l hy the Commissioner
pursuant to thr prPcedin~ srntrncr. to l><' so nPPdrd for any fiscal year
exceeds an amount equal to such 1 p<>r centum limitation, the entitlement of each such jurisd ict.ion shall l.>e reduced proportior.ately until
i;;u ch ag~regRte d()('.s not exceed such 1 pn cent um limitation.
u (3) The amount exiwnded for administrittion by each jurisdiction
under thi s subsection shall not exceed 5 per cent11m of the amount
nllott.ed to such juris<liction for any fiscal yeRr, or $35,000, whichever
is greater.
" ( f) ( 1) The Commissioner is authorized to make pa:vm~nts to the
Se-cretnry of the Int~rior aocor<ling to the need for su_ch ass1s~nce for
the education of handicapped cbildN>.n on reservations serviced by
eleme,ntary and secondary schools opcrat.ed for Indian children by the
Department of the IntNior. The amount. of such payment for any
fiscal vear shall not exce{'d l per centum of the Rggregate aP.1ounts
availablr t.o all Stat.es under this part for that fiscal year.
"(2) The Socretary of the Interior mny roc,e.ive _an_ R.llotment un_der
this subsection only after submitti:ig to the ('..,omm1s.c;1~ner Rn application which meets the applicRble re,quirements of .~ct1on 614{~) and
whicl1 is approved by the CommissionH. The provisions of section 616
shall apply to any such application.
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"(7) The_ Stnte_ shall assure that (A) i1_1 can_ying out the requin•~e:r:i~ of th~s 8€'ct10n _procedures nre established for consultation -rrith
m~1ndua)s rnvo_lved in o~ conel'rn_ed wi_th the education of hn 11 ciicnpped
cluldre~, mc1udmg handicapped rndinduals and pnrents or guar<lin. 11 s
of ~nnd1capped ch1_lrlren, and (B) there are public hearings, ndequnte
notice of such he~nn~, and nn opportunity for comment nvailnble to
the general pub!1c/nor to ndcption of tl!e. policies, programs, n11 d
pr<><;.e-dure.s require pursuant to the prov1s1ons of this section nnd
sect.ion 613.
"BTATE PLANS

20 USC 1413.

"SE?, 613 .. (a) Any Sb1.~ ,:neeting the eligibility requirements set

fo~h m sect10n 612 ~nd desmng to participate in the program under
t~is part shall sub1111t to the Commissioner, through its St.ate educational agency, n State plan at such time, in such manner, and cor,taining
or accompanied by such information, as he deems necessary. Each such
plan shall" ( 1) ~t forth policies and p_rocedures designed to assure that
funds paid to the State under this part will be. expended in accordance with the provisions of this piut, with particulRr nttention
given to the provisio11s of sections 611 (b), 611 ( c), 611 ( d), 612 (2),
and 612(3);
"(2) provide that programs and procedures will be established
to assure that funds TPceived by the Stnte or any of its po1iticnl
subdivisions un<ler any other Federal program, including S(>r.tion
121 of the ElemPntary 1rnd Secondary Education Act of 1965 (20
20 USC 2•Uc-1.
U.S.C. 241c-2), section 305(b) (8) of such Act (20 l7.S.C. 844r.
(b) (8)) or its surcessor nuthority, and section 12~(a) (4) (R) of
the YocRtional Ed11cntion Act of 1%3 (20
1262(a)(4)
(fl)), under whi rh there is s1wcific nuthority for the provis:on of
nssistance for the education of hn11dirn.ppcd cliilclren. will be
utilized b y the State, or any of its politic Rl suldi\·isions, oJJ]v in a
mHnner consistent'with the goal of providing ll free appropriate
public education for all handicapped children, except that nothing
in this clause shall be construed to limit the specific requirements
of the laws ~overning such Federnl programs;
"(3) set forth, consistent with the purposes of this Act. a
description -of progra!Ds and procedures. for (A) the development and implementfttJon_ of a comp~hensi~·e syst_e1:1 of pusonnel
developmrnt which shall include the rnsen-1ce trammg of grnerRl
and special educational instructional and support personnel,
detailed procedures to assure that all personnel necessary to cnrry
out the purposes of this Act are appropriat.€1y and a~~quat.€lv
prepared and trained, and efl'ective rr~edures for ncqumng and
disseminating to {(f!.chers snd administrators of programs for
handicnpped children signific~nt inforn:iat_ion deri_,·ed from eduCRtiornd resenrch demonstrat10n, and similar proJects, and (B)
adopting, where' appropriate., promising ~durntionnl practices
and materials development through such projects;
" ( 4) set forth policie6 anci procedures to assure" (A) th Rt, to_ the nt~n~ ronsi_ste.nt with the number ano
location of handicapped children Jr, the State "ho are enr?1.1eci
in private elemenla:Y ~nd secondar1 sch?Ols, prov1s1on
is made for the pRrtir1pR.t10n of such children l'.1 ~he progrnm
ns<-ist.ed or carried ont under this part by providing for such
children special education and relnted services; and

r.s.c.
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menL~ would be inconsiste~t with ~tate ]aw or practice, or the
order o~ any court, re.spe.cting public educntion within such age
groups m the State;
"(C) all children re> ~idi ng in_the St~te who nre handicapped,
regardless of the senrity of th ri r handicap. nnd who are in neecl
of special education an d relnted services are identified located
and evaluat ed, an? that a prnc_tical method i~ developed a~d imp le~
men~d to dete_rm rne wh ich child re~ are currently receiving needed
special education and related srr\'lr.es and which children nre not
currently re c.ei \·ing needed special education nnd relntPcl sen-ices·
"(D) policies and procedures are establishPd in accordance with
detailed criteria prescrihed under section 617(c); and
"(E) the a:nendn:-ient to the pl~n submitted b)' the Stat.e
reqmrt>d by th1s sect10n shall be av.a.1labl~ to parents, guardians,
hnd other mem~rs of the general public nt lenst thirtv dnvs
prior to the date of submis..c:ion of the amen<iment "to the
Commi5..5ioner.
"(3) 7'he St11t~ ha.s est~blished priorities for providing a free
appr~~nat~ public educa_tion to aJI handicnpped children, which
priorit1P.s shall i:ne.et t~e tim ct~bl_es set forth in clause. (B) of paragraph (2) of th!s _Sf'ction. first ~1th rPspect to h~ndirappecl children
who are not rP-ee1vmg an education. and SPconri with rr.sped to hn.ndicapped children, within each disability, with the most severe handic11ps
who are recei,·ing an inadequate education. and ha.s made adequate
progress in mN'ting the timete.bles set forth in clause (B) of paragraph
(2) of this section.
" ( 4) Ench local educational agPncy in the State will maintain
records of the indi\'idu11lized education program for each handicapped
ch ild and such program shnll be e.stablished, rHiewed, and revised ns
pro\·ided in section 614 (a) ( 5).
u(5) The State ha.s estab1ished (A) procedurnl safeguards as
re.quired by section 615 , (B) pr()(·edure.s to assure that, to the maximum
extent appropriate, handicapped children; including children in public
or private institutions or other care facilities, are educated with children who are not handicapped, and that spe-cial classes, separate
schooling, or other removal of handicapped children from the regular
educatione.l environment oc.curs only when the nature or seventy of
the handicap is such that education in regular classes with the use of
supplP.mentary aids and sen-ices cannot be achieved satisfactorilv, and
(C) procedures t o R.ssure that t.esting and ev111uR.tion ma.teriafs and
procedures utiJiZt>d for the purposes of evaluation and placement of
handicapped children will be selected and administned so as not to be
ra,:i nlly or culturally discriminatory. Such materials or procedures
shall be provided and administered in the child's n11tive la.ng,rnge. or
mode of communication, unless it clearly is not feasible to do so, and no
single procedure shall be the sole criterion for determining an appropriate educational program for a child.
"(6) The State educational agency shs.11 be responsible for assuring Admin1.rtration.
that the requirements of this part are carried out and that a.11 educa•
tional programs for handicapped children within the State, including
all such prog-rnms administered by any other State or local agrncy, will
be under the general supen--ision of the persons responsible for educational prog-rams for handicapped children in the State educational
agency and shall me.et education standards of the Stn~ educational
agenry.
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".(~) tha_t (i) he.nd_icapped children in private schools and
facilities w11l be provided special education and related services (in confo_nnance w~th an individualized educational program ~ r09u1red by _this part) at no cost to their parents or
guardian, 1f s_u~~ children nre placed in or referred to such
~hools or faciht1es by the State or _appropriate local educat10na~ agency as the means of carrying out the requirements
of ~his part o_r any oth~r a.pplicnble law requiring the proV1S10n of s~1al ecit_1ca_t10n and related services to all handi~apped children w1thm sue~ State, and (ii) in all such
rnstance.s the State e,ducat10nal agency shall determine
whether such schools and _facilities m~ standards that apply
to State and local educat10nnl agencies and that children so
serv~ have all the rights they would have if served by such
agencies;
" ( 5) set forth policies and procedures which 8.S.5ure that the
State shall seek to recover any funds made available under this
par~ _for servi<:es. to any child who is determii:ied to be erroneously
classified a.s eligible to be counted under section 6ll(a) or section
6ll(d);
" ( 6) p1·ovide satisfactory assurance that the control of funds
provided under this part, and title to property derived therefrom,
shall be in a public agency for the uses and purposes provided in
this pa.rt, and that a public agency will administer such funds
and pro~rty;
"(7) provide !or (A) making such reports in such form and
containing su ch information as the Commissioner may require
to carry out hi s functions under this part, and (B) keeping such
records and aff ordiug su ch access thereto as the Commissioner
ma v f.nd necessa ry to nssnre the correctness and verification of
such reports and proper disbursement of Federal funds under
this part;
~'(8) provide procedures to assure that final action with respect
to any app1icst1on submitted by a local educational agency or
an intermediate educational unit shall not be taken without first
affording the local educational agency or intermediate educational unit involved reasonable notice and opportunity for a
hearing;
"(9) provide satisfactory assurance that Federal funds m~de
availabl e uncier this part (A) will not be commingled with
State funds, and (B} will be so used as to supplement and
increase the 1eve1 of S t nte and local funds expended for the education of handicapped children and in no cnSE> to supplant such
State and local funds, except that, where the St.ate rr:ovides clear
and convincing evidence that ~11 handi~apped <:hildren have
available to them a frt>~ appropriate public edure.t~on, the q<>mmissioner may wn.ive in part thr requirement of thIB cl&use if he
concurs with the evidence pro\·idPd by the St.ate.;
,: ( 10) provide, consistent with procedures prescribed pursuant
to section 617 (a) (2), satisfactory assurance the.t suth fiscal control
and fund accounting procedure:; will be adopted 8:8 may he necessary to assure proper disbnl"S€me.nt of, and accounting for, Federal
funds paid under this part t~ the State, including any such fu_nds
paid by the State to local educational agencies and mt.ermed1a~
educational units;
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" {11) pr~vide for procedures _for eva_Juation at least annually
of the e~e.c.t1veness_ of prog:_rams 1_n rueetmg the educational needs
of han~capped childr~ (mcludmg evs.luatie,n of individualized
education programs), m a.ccords.nce with such criteria that the
C,ommissioner shall prescribe pursuant to section 617 · and
" ( 12) provide that the State ha~ an advisory panel,' a_ppointcd
by the Governor or any other official authorized under State lnw
to make such appointments, composed of individuals involved in
~r concen:ied with _the_e~ucation of haudicapped children, including ~and1ca.ppe~ md1v1duals, teachers, parents or guardians of
hR.ndicapped children, State and local education officials and
&d~inistra.tors of progra!11-8 for handicafped children, which (A)
adnses the State educational agency o unmet needs within tho
State in the education of handicapped children, (B) comments
publicly on any rules or regulations pro_posed for issuance by the
State regarding the education of handicapped children and the
procedures for distribution of funds under this part, and (C)
assists the State in developing and reporting such data and evaluations as may assist the Commissioner in the performa.nc.e of his
responsibilities under section 618.
"(b) ".,.henever a State educational agency provides free appropriate
public education for handicapped children, or provides direct services
to such children, such State educational agency shall include, as part
of th e St.ate plan required by subsection (a) of this section, such additional assurances not specified in such sub~ction (a) as are contained
in section 614 (a), except that funds available for the provision of
such education or services may be expended without regard to the pro, ,isions relating to excess costs in section 614(a).
'' ( c) The Commissioner shall approve any State plan and any modification thereof "hich~, ( l) is submitted by a State eligible in accordanc.e with section
612; and
"(2) meet.c; the requirements of subsection (a) and subsection (b).
.
·
The Commissioner shall disapprove any State plan which does not
meet the requirements of the preceding sentence, ~ut shall not fi.na~ly
disapprove a State plan except after reasonable not1c.e and opportunity
for a hf.a ring to the State.
''.ArPLICATION

20

use

1414.

"SEC. 614. (a) A local educational agP.ncy or an interm~diate educa.tional unit which desires to receive payments under sect10n 61l~d)
for any ~ l year shall submit a_n application to the appropriate
St.ate educat1ona.l agency. Such appl1ca.t10n shall.
"(1) provide satisfactory assuranc~ that pay~ents under this
pa.rt will be used for excess costs directly attributable to programs which. .
. .
. .
" (A) provide that a11 children res1dmg with_m the JU_n sdiction of the local educational agency or the mt€nned1nte
educational unit who are handicapped 1 regardl8?5 of the
S('veritv of their handicap, and are m nee.cl of special education and related senices will be identified, located., and evaluated, and provide for the inclusion of a pract.i~l. method of
det.ennining which ~hildren am ~urrently ~.e1n~g needed
special education an<l related serv1~cs and "h1~h children are
not currently receiving such educnt1on and ~rnce.s;
.
"(B) establish policies and procedm~es m accordanc.e with
det.ailed criteria prescribed under section 61'i (c);
89 STAT. 784

112

Pub. Law 94-142

Application
approval.

Notice,
hearing.

November 29, 1975

. " ( 5) p_rovide ass~rances ~hat. the loca.~ educational agency or
~ntermed1a~ educat~on~l _unit :will establish, or revise1 whichever
lS appropnate1 _an mdividun_
hze_d education program for each
handicapped chil~ at the ~nnmg of each school year and will
then review and, 1£ appropriate revise., its provisions periodically,
but not less thun annually;
" ( 6) provide satis~a~tory assurance thnt policies and programs
~bhsh~d and a.d~m1stere1 by the local educational agency or
~termediate educational unit shall be consistent with the provis10ns of_ paragraph ( 1) through paragraph (7) of section 612
and section 613(a); and
"(7) provide satisfactory assurance that the local educational
agency or intermedinte educational unit will establish and maintain procedural safeguards in accordance with the proYisions of
sections 612 ( 5) (B), 612 ( 5) (C), and 615.
"(~) (1) A State educational agency shall appr0ve any application
s~bm1tted_ by a local educ~tional agency or an intermediate educat10nal :unit under subsec~10n_ (a) if the Stat~ educational agency
determines that such application meets the requirements of subsection
(a), except that no such application may be approved until the St Rte
plan submitte<l ~y such State educational agency under subsection
(a) is approved by the Commissioner under section 613(c). A State
educational agency shall disapprove any application submitted by a
locnl e<lucational ngeucy or n11 intermediate educational unit under
subsection (a) if the State educational agency determines that such
application does not meet the requirements of subsection (a).
"(2) (A) \\'henever a State educn.tional agency, nfter reasonnble.
notice and opportu.nit_y for n hearing. finrts that a local educational
agency or an intermediate educational unit, in the administration of
an application approved by the Stute edul'ationnl agency under paragraph ( 1), has failed to comply with nny requirement set forth in snch
application, the State e<lucational ag-ency, after giving approp_riatP.
notice to the local educationRl agency or the intermediate educat1onnl
unit, shall" ( i) make no further payments to ~uch local ed~c.ational agency
or such intermP.dia.te e<l11catio1rnl u111t un<ler sect10n 620 until tl1~
State educational aiency is sntisfied that there is no longer any
failure to comply with the requirement in\'olvcd; or
.
"(ii) take such finding into accotmt'in its review of any appl~c.ation made by such local educational agency or such intcrme.drnte
educational unit undersubSi'rtion (n).
.
"(B) The pro\'isions of the lnst sentrnce of secti~n fi16(a) ~hall
apply to any local educational agency or any interrr:ied1a.te educational
unit receiving any notification from a State Pducat1onal agency under
this paragraph.
"(3) In carrying out its functions under paragraph (1), each St.ate
educational agency shall consider any decision me.de pursuant to a
hearing held under section 615 which is adve~ t? the ]oca.~ educational agency or intermediate educational umt mvolved m such
decision.
"(c) (1) A State educational agency may, for pu_rposes_of the ~nsidera.tion and approval of appli~tions undP_r this sect1~m, _reqmre
local educational agencies to submit a consolida~ apphcat10~ f~r
~yments if such State educational agency determines t~at any individual application suLmitted by any such Joe.al education~] a~e!1cy
will be disapproved because such local educational agency is mehg,ble
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"~9) e.5tabliah a goal raff roviding full educational opportunitl~ t:<> a.lJ handicap
children, including(1) procedures or the implementation &nd uee of
the C?mprehensive system o~ personnel development
est.ablu,hed by the State educational agency under section
613(a) (3);
. "(ii) the P:O_visxm of, and the establishment of priorities for Prt"?V1d1_n_g1 a ~ree appropriate public education
to a.ll ha.n~1cappea ch1ldrent first with respect to handicapped children who are not receiving an education and
~n~ _with ~pect to h11.ndicapped children, within'uch
disability, with the most severe handicaps who are reoeiv~ a._
1:_irn1.dequa.te_~uca_tion;
(m) the participation and consultation of the parents or guardian of such children; and
. "(i\°) t:<> the maxin:u.m ertent pra.cticable and cons~t. with the prov1si~ns of section 612(5) (B), the
prov1S1on of special services to enable such chi1dren to
participate in regular educational programs;
"(D) establish a detailed timetable for accomplishing the
goal described in subclause (C); and
"(E) provide a description of t\le kind and number of
facili~1es1 ~nnel, and eervices necessary to meet the goal
described rn subcla..use (C);
"(2) proride satisfs.ctory assurance that (A) the control of
funds provided under this part, and title to propetty derived from
such funds , shs.ll be in a public agency for the uses and purposes
provided in this part, and that a public a.gency will administer
such funds and property, ( B) Federal funds expended by local
educational agencies and intermediate educational units for programs under this part ( i) shRll be used to pa_y only t.he exoees
costs direct.l_y attributable to the oducation of handicapped children, and ( i1) shall be used to supplement and, to the extent pnicticable, increa..5(' the level of State and local funds expendoo for
the eduCit.tion of handicapped children, and in no t'a8e to supfllant
such State and local funds, and (C) StatR and local funds will be
used in the jurisdiction of the local educational aJ._rency or intermec.liate educations l unit to provide services in pro~m are.as
which. taken as a whole, Rre at lt>n.sl comf)'trable to services being
pro~de<l in are.as of frnch jurisdiction which a.rt not receh·ing
fund s under thi s part;
"(3) (A) proYide for furnishin'! ~nch information (~bich,_in
the case of reports J"'f'latin~ t.o performenc-e, is in 11.rc-ordanre ,nth
specific performance criteria related to program objectives), a.s
may be necessary to enable the Stete educnt iornd_ s.genty t:<> perform
its duties under this part, includin,z infonna_t1on re.lP.t1~~- to !he
educational achievement. of M.ndicapped children part1c1patmg
in P.rof{fa ms ca rrie<l out under th is part; and
.
•( B) provide for keeping such records, and prov1de for affording such access to such records, as the State educational agency
may find necessary to assure tht>. correctne.&s and verification of
such information furnished under subclause (A):
" ( 4) provide for making the application and all pt>.rtinent d_ocurnents related to such application available to parents, guard,i&nS,
and other members of the general public, and provide that •~1
evaluations and niports required under clause ( 3) shall be public
information;
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"(f) Notwiths_tanding the pro:·i i~ns of ~ubscction (a) (2) (B) (ii),
any loe&l educat10na_l agency w~ch is reqwrcd to carry out any pro-

gram for the ed~cat10n of hB:Ddicapped children pursua,nt to a State
law ~all be. entitled to receive payments under section 611 ( d) for
use m carrying out such program, except that such paymen'ts may
not be used to reduce the level of expenditures for such frogram ma.de
by such local educationa.:l agency from State or loca funds below
the level of ~uch expenditures for the fiscal year prior to the fiscal
year for wluch such local educational agency seeks such payments.
"PROC:r.Dl'RAL 8AITGUARDS

20 USC 1-05.

Hearing.

"SEC. 615. (a) ~ny Sta~ education_al agency, any local educo.tional
agency, and any mtermediate educat10nal unit which receiYes assistance under ~his part ~hall establish and ma}nta.in procedures in
accordance with su_bsect10n (~), through su?sect10n ( e) of this section
to assure that handicapped chiforen and their parents or guardians are
guaranteed ~roceduni:l safegu~rds with respect_ to the provision of
free apl>ropnate public educat10n by such agencies and units.
"(b) ( 1) The procedures required by this section shall include, but
shall not be limited to- .
, .
"(A) an opportunity for the parents or guardian of a handicapped child to examine all relevant records with respect to the
identification, evaluation, and educational placement of the child)
and the provision of a free appropriate public education to such
child , and to obtain an independent educational e.-Rluation of the
child;
"(B) procedures to protect the rights of the child whenever the
pa.rents or guardian of the child are not known, unnrnilable, or
the child is a ward of the St.ate, including the assignment of an
individual (v.ho shall not be an employee of the State educational
agency, local educational agency, or intermediate educational
unit involved in the education or care of the child) to a.ct as a
surrogate for the pa.rents or guardian;
"(C) written prior notice to the parents or guardian of the
chila whenever such agency or unit~,( i) proposes to initiate or change, or
'' (i1) refuses to initiate or change,
the identincation 1 evaluation, or educat_ional pl9:cement <?f the
child or the provision of a free appropriate public education to
the child;
.
.
"(D) procedures designed to a.ssure that the_ not~ce required b);
clause (C) fully infonn the parer.ts or _guardian, !n the pare!lts
or guardian's native language, unless 1t clearly i_s not. feasible
to do so, of all procedures available pursu_ant to_ this section; &nd
"(E) an opportunity to present complaints :w1th respect~ any
matter relating to the identification, evaluation, or ed1:1cnt1oua1
placement of the child, or the provision of a free appropriate, public education to such child.
"(2) 'Whenever a complaint has been ~ived under paragraph (1)
of this subsection the parents or ~ardi~n shall have an opportunity
for an impartis.1 due, process hearing which shal_l be conducted b_y the
Sta~ educatio11:al agen<:Y or by the ~ocal educa.t1onal agency or intermediate educational unit as determined by State law or by the S~ate
educational agency. No hearing conducted pursuant to the requirements of this paragraph shall be conduckd by an emP.loyee of snch
agency or unit rnvohed in the education or care of the child.
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to rece in· paymrnts because of th e application of section 6Jl(c' (4)
(A) (i) _or s11 ch local educ.atio~al age~cy would be unable to establish
and mllmtrun rrograms of sufhc1cnt size and scope to effectively meet
th e, e<lucnt ionn nreds of hanclirapped children.
"(2) _(A) 1 Jn any ~c;e in which a consolidated application of local
e<lu cat10niu agen cies is approved b_y a State educat10nal agency under
paragraJ)h ( 1), the payments which such local educational agencies
may rect>1,·e shall be equal to the s11m of payments to which eRch such
!ocal ~ducationa_l arency would be entitled under section 611 (d) if an
md1\'1dual application of any such local educational agency had been
Appro n ' d .
. "(B) . The State education_al a ge ncy s~a li prescribe rules and regula1 ions mth respect to consolidated applications submitted under this
suhS('ction whirh are con s istent v;jth the provisions of :paragraph (1)
tlirou(l'h paragraph (7) of section 612 and sect.ion 613~a.) and which
P:~Y_iac par~icipating l_ornl educational age:1cies with ]Oint responsibi l 1t 1es for 1mplementmg programs rece1vrng payments under thiB
part.
" ( C) In any case in which an intermedia~ educational unit is
requirrd purs uant to State ]aw to carry out the pro,·isions of this part,
th e j o int respon s ibilities given to local educational agencies under subparngraph (B) shall not upply to the administrat10n and disbursem e nt of any payments received by such intermediate educational unit.
Su cli r esp on s ibilities shall be cLrried out exclusively by such intermed iate educational unit.
" ( d )_ Wnen r ver a State educational ngen cy determines that a local
edu cation a l ngency,, ( 1) is unabl e or un..-illing to establish and maintain programs
of fre e appro priate public education which meet the requirements
establ ished in subse ction (a);
'· (2 ) is unable or un"illing to be consolidated with other local
educational agencies in order to establish and maintain such pro~am s ; or
'' ( 3) hR.S one or more handicapped children who can best be
served bv a regional or State center desiglled to meet the needs of
such chi)dren;
the State edu cationnl arcncy shall use the payments v.hich would
have bee n a.vnilabl e to such local educational agency to provide special
education and reiated sen ices directly to handicapped c.hildren residinr in th e area ~e ned by such local educational agency: Th~- State
educational agency ma_y proride such education and serv1c.es m such
manner, and at ~uch locations (including regional or State centers),
as it considers appropriate, except that the manner in v.hich ~ch
education and sen ices are provided shall be consistent with the requirements of this part.
" ( e) \Vl1enever a St.ate educational ~ency determines t~at a 1~1
educat\onal a gency is _adequately_ providm~ ~ fr~ appropriate. public
education to all handi c apped chil dren residing 1!1 the a_rea served by
such agency with State end ]ocal funds othennse. available to such
agency, the State educational agency may reallocate funds (or such
portion of tho~c funds a.s may not be required to provide such edu_cation and S('nices) made avai]R.ble t.o such agency, pursuant to section
611 ( d), to such ot her local educationa,l agencies w ithin the Stat~ e.s
arc not adequat ely proYiding special education and related sernc.es
t.o all handicappt'd children re.siding in the areas served by such other
1oca1 educational agencies.
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~' (2) that in the ~dministratio~ _of the State plan there is 8
fa1lu_re to comply with. any prons_wn _of this part or with any
requirements set foi:-t,h rn the aµpl1cat1on of a local educational
agency_ or rntermed1a.tc educatio11al unit approved b_y the State
ejucat_1or:ial agency pursuant to tlie..St~te plan,
the Com~1ss1oner (A) shall, after notify mg the Stnt.e f>d11cat ional
agency, withhold ally fur_th~r payn1e~ts to the St_ate under this part,
and (B) may, after not1fymg tl1e Stat(' educat1011a1 agPnc_y, withhold_ furt_lter p~yments to t.lie State under the Federal programs
spec.if1ed rn section 613(a) (2) within his_jurisdiction, to the extent
tha_t funds unda such µ~ograms nre available for the provision of
as~1s~ance f<:r tlie education of handicapped children. Jf the Comm1ss1oner wit hl_iolds furl her pa_y ments_m1de~-clause (A) or clause (B)
he may rletermme that such w1thholdrng will be limited t.o programs
or projects under the State plan, or port ions thereof affr.r~d bv the
failure, or that thc>. State educational ag-encv shall n~t make. fu·rther
payment~ undc>r thi_s part t_o specified lo<'.a f educational agencies or
mtermedrnte rducat1onal umts affected by the failure. Until the Com•
missioner is satisfied that there is no longer any failure to comply with
the. provisions of this part, as specified in cia11se (1) or clause (2),
no furthc>r payme.nts shall be madr to the State under this part or
under the Federnl programs S}){'cified in section 613(a) (2) within
his iurisdiction to the extent thnt fun<ls un<ler such propTams are
available for the provision of assistance for the education of han<licappe<l children, or paym("nts by the State educational agency under
this pnrt !-hn 11 be limited to local eduCRtional agencies and intermediate ed11r.ati o11al units whoS(' nctions did not cause or were not
invohe<l in thr failure, as the. case may r~. Any Stat€ educational
agency, local e(lurntional ngency, or intermediate educational unit in
receipt of a notice pursuant to the first s<>ntence of this subSf'ction
sha.11, by means of a puhlic notice, take such me.asures a.s may he necessary to_bring th e pcndency of an action pursuant. to this su~ction
to the nttention of thr public within the jurisdiction of such agency
or unit.
"(b) (1) If nny Stnte is dissatisfiP-d with the Commi~ionrr's final
Rction with T('Spect to its State nlan submitted under section 613, snrh
Stnte may, within ~ixtv days nfter notice of such nrtion, file with the
lTnited StR'tes court of appeals for the circuit in whirh surh ~t._ate
is lorated a T)("tition for reYiew of that action. A copy of thr pd1t1on
shall b€' forthwith transmitted b\" the clerk of the court to the Commissioner. The Commissioner t.h.e reupon shall file i!1 the court. the
record of thr procPedings on which he hased his act 10n, ns provided
in ~rction 2112 of title 28, 11nited States Code.
' '(2) The findings of fnct by the Commissioner, if supported by
s11h$!nritinl evidence, sh1:ill be ronclnsive; but the court, for i:!ood c.ause
shown , may rPmnn<l the case to the Commissionc>r to take fu~her
f'.vi<l<'nrc, nnii the Commissioner may thereupon make nc>v. or mo<l1fi~d
findings of fnd nnd mnv modify his prr,·i~11s action, and shall fil_e m
the ro11rt the rC'rnrd of the further procredmcs. Surh new or mod1fi_ed
find in~ of !net shall likewise be conclusive if supported by substantial
evidence.
· · d"
"(3) lTnon the filing of sur.h petition, the court sh~l1 h~ve JUflS 1ction to 1tffirm the nrtion of the Commissioner or to set it as1dr, m whole
or in pa rt. The judgment. of tl1e court shall be su~ject _to rPVie~ by ~he
Supreme Court of the United States upon cert1ornn or cert1ficat1on
as provided in section 1254 of title 28, United States Code.
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'4 ( ~) If ~he ~earing required in pangrap_h (2) of subsection (b)
of t~is section 1~ conduc~ by a local edu~tional agency or an inte.rmechate educat10nal unit, any party aggrieved by the findings and
°:ocision rendere? in such a he.a.ring. may appeal _to tl1e State. educat10nal agency whic~ shall cond~ct an impartial re~1ew of such hearing.
The officer conducting such renew shalJ make an independent decision
upon completion of such review.
"(d) Any party to any hearing conducted pursuant to subsections
(b) and ( c) shall be accorded (1) the right to he accompanied and
sd~i~d by_ counsel and by individuals with ~pocial knowledge or
tram_mg with respect ~o the problems of handicapped children, (2)
the ngbt to present ~ndence and confr_ont, c-ros.s-ex~mine, and compel
the attendance of w1tnesses 1 (3) the right to a vmtten or ele.ctronic
verbatim re.cor~ ?f such h_ea ring, _and ( 4) the right to written findings
of fact and dec1s10ns ( which findings and decisions shall also be transmitted to the a<lvisory panel establishf'd pursuant to section
613(a)(12)).
"(e} (1) A decision made in a hearing conducted pursuant to
paragraph (2) of subst>ction (b) shall be firnt1 1 except that any party
imolved in such hearing may appeal such decision under the provisions
of suhsection ( c) an<l paragraph (2) of this subsection. A decision
mad e under subsection ( c) shall be firnd, except that any party may
bring an flction under paragraph (2) of this subsection.
"(2) Any pa rt, aggriend by the findings and decision ma.de
under subsection (b) who docs not have the right to an appeal under
subsection (c), and any party agg-rieve<l by thr findin~ an<l <lecision
und er subse.rtion (c), shall have thr right to bring a civil action with
respc>d to the complaint pres.:-nt.ed pursuant t.o this section, which
act ion may be brought in any St.ate court of competent jurisdiction
or in a di st rict court of the Lnited State.s without rr.gard t.o the
amount in contrm·ersy. I~ any action brough~ ~nder. this para~aph
the court shall receive th e records of the adm1nistrat1\'e proceedings 1
shall hear additiont1.l evidence at the request of a party, and, basing
its decision on th e preponderance of the evide.nce, shall grant such
relief s.s the court determines is appropriate.
"(3) During the pen<lency of any proceed in~ conducted pursuant.
t0 this &'ction unless the State or local ed•Jcat10nal agency and the.
parents or gu~rdian otherwise agree, the chi~d shall_ remain. in the
th en current educational placement of such ch!ld, or, 1f applying for
in iti al admission to a public school, shall, with the consent of th_e
parents or guardian, be placed in the public school program until
all such proceedings have been complete.d.
. . . .
" ( 4) The district courts of the l 1 nit.e.d States shall have )UrJsd1ct1on
of actions brought under this subs&tion without regard to the
amouut in cont rovcrsy.
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"Sr.c. 616. (a) W'henever the Commissioner, a_ft.er rea.sona.b~e notire Notice,
he a.ring.
and opportunity for hes.ring to the St.ate educatwnal _agency mv?lve<l 20 use 1416.
(and to any local educational agenc>· or intermediate. educat10nal
unit affected by any failure described m clause (2) ), finds-;,
.

"(1) that there has been a. failu~ to comply substantially ~1th
any prm,ision of se.ction 612 or section 613, or
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"ADMINISTRATION

"SEc. 617. (a) (1) In carrying out his duties under this part, the
Commissioner shall,, (A) cooperate with, t1.nd furnish all technical ass istance necessary, directly or by _grant or co!ltract, to the States in matters
relating to the education of hand1cappt>d children and the execution of the provisions of this part;
"(B) provide such short-term training programs and institutes
as a re necessary ;
'' ( C) disseminate infonnation, and otherwise promote the education of all handicapped children within the States; and
"(D) assure that each State sha 11 , within one year after the date
of the enactment ~f the Educa~ion for A ll Handicapped Children
Act of 1975, provide cert1ficat10n of the b.dual numb€r of handicapped childrtn receiving special education and related services
in such State.
"(2) As soon as practicable af ter the date of the enactment of the
Education for All Handicapped Children Act of 1975, the Commissioner shall, by regulation, frescribe a unifonn financial report to be
utilized by Stat-t educations. agencies in submitting State plans under
this part in order to assure equity among the. States.
" ( b) In carr}ing out the provisions of this !?art, the Commis.5ioner
(and the Secretary, in carrying out the provis10ns of subsection (c))
shall issue, not later than January I , 1977, amend , and revoke such
rules 1rnd regulations a.s ma,y be necessary. No other less formal method
of impl ementing such pro,·1sions is authorized.
' ' ( c) The Secrets T")' shall uh approvriate action, in accordance
with the provisions of section 43 of the Genera1 Education Pro\·isions
Act, to as.5ure the protection of the confidentiality of any personally
identifiable data., information, and records collec~ or mainta1ned by
the Commissioner and by State and local educational agencies pursuant
to the pro,·isions of this part.
'' ( d) The Commissioner is authorized to hire qualified personnel
necessary to C()nduct data collection and evaluation activities required
by subsections (b), (c) and (d) of section 61 8 and to carry out his
duties under sub~c.:tion (a) (1) of this subsection without regard to
the provisions of title 5, Un ited Slates Code, relating t.o appointments
in the competitive s-;rvice and witho~t re~ar~ to chapter_51 a._nd subchapter III of chapter 53 of such title relating to classification and
fi('enera.l schedule pay ra tes except that no more than twenty such
personnel shall be employed a t any time.

20

use

1417

Regulations.

20 USC 1232g.

S USC 5101,
S331.

".E\'ALD.',TION

''8£,c. 618. (a) The Commissioner shall measure and evalu~te the 20 USC 1418.
impact of the program authorized undn this part and the effectiveness
of State efforts to assure th e fre e appropriate public education of all
handicapped children.
"(h) The Commissioner shall conduct, directly or by grant or contract, such studies, investigations, and evaluations a.s are !lecessa.ry ~o
assure effect.ive implementation of this part. In carrym~ out his
responsibilities under this SE>ction, the Commissioner _shall- . .
"(1) through the National Center for Education Stat1st1cs,
provide to the appropriate committees of each House of the Congress and to the general public at lea!rt annually, and. shall update
at lea.st annually, programmatic information concernm~ programs
and projects assisted under thil1 part and other F~eral programs
89 STAT. 7'91
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!311pporti1:1g tl1e education of handicapped children, and such
mforma~10n from State and local educational ngencie5 and other
appropriate. sources necessary for the implementn.tion of this
part, rnc.ludmg.u (~) the nu_m~r. of handicapped children in each State,
v.1thm eac~ d1sab1hty 1 who require special education and
related serv1c.es;
_,: (~) the number of handicapped chil<lren in each State
within_ ea.ch disability, receiving a free appropriatR publid
education Hnd th_e ~rnmber of handicapped children who need
and are not rece1nng a free appropnau, public education in
ea ch such Sta.t.e;
the n~m~~ of handicapped children in each Stat.e,
w1t_hm each d1sab1hty, ~·ho a.re_participati!1g in regular e<lucat1onal programs, consistent with the requirements of section
612(5) (~) and se.c_tion 614(a) (1) (C) (iv), and the number
of handicapped children who have been placed in separat.e
c l ~ or separate school facilities, or who have he€n otherwise
removed from the regular e<lucation environment·
41
(D) the number of handica{>ped children who are en~lled
in public or private institut10ns in each State nnd who
are receiving a free appropriate public education, an<l the
number of handicapped children who are in such institutions
and who are not receiving a free appropriate public education;
"(E) the amount of Federal, State, and local expenditures
in each St.a~,e specifically available for special education and
rela.t..ed St>r\'ICes; and
'' ( F) the number of personnel, by disability category,
employed in the education of handicapped children, and the
esllmatRd numb{>r of additional personnel needed to adequately ca.rT)' out the policy established by this Act; and
"(2) provide for the evaluation of programs and projects
assisted under this part through" (A) the development of effective methcxls and procedure.a
for evaluation;
"(B) the tes(ing and \'Tllidation of such evaluation methods and procedures; and
"(C) conducting actual evaluation studies designe.d to test
the effectiveness of Buch {)roirams and projects.
" ( c) In developing and furnish mg information under subclause
(E) of clause ( 1) of subsection (b}, the Commission.er may base ffi!Ch
information upon a sa.mplin~ of data available from St.ate age1!c1es,
including the State educational agencies, and local educational
agencies.
·
"(d) (1) Not later than one hundred twenty days after tlie
of each fiscal year, the Commissioner shall trnnsmit to the appropnat.e
committees of each House of the Congress n re:porl on t_he progi:ess
being made toward the provision of free appropriate pubJ1c _education
to all handicap~d children, including a d~tniled descnptlon of all
evaluation activities conducted under subsection (b).
"(2) The Commission.er shall inclu_de in each such ~port" (A) an analysis and ev1tlunt1on of the efl'ectivenf>ss of p~dure.5 undertaken by each S~te educati?nn.1 age~cy, local educe.,.
tional agency, and intermediate e~ucat10na~ umt to assure dlat
handicapped children receive special education and rela~d ee~ices in the least restricti\.·e environment commensurate wt~h their
need.a And w improve programs of instruction for handicapped
children in day or residentia.l fa.cilities;

." (9)
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:(B) any recommendations for change in the provisions of
th.is part, or any other Federal law providing support for the
education of handicapped children; and
"(C) an evaluation of the eflect~veness of the procedures undertaken by each such agency or unit t.o prevent erroneous classificat ion of children as eligible to be counted under aection 611
inclu_d~ng action_s undertak~n by the Commissioner to carry
prov1s1ons of this Act rela.tmg to such erroneous classification.
In order to carry out such analyses and evaluations, the Commissioner shall conduct a stutistically valid survey for a.ssessing the
effectiveness of individualized educational programs.
"(e) There are authorized to be appropriated for ea.ch fiscal year Approp-lation
sue~ sums as may be necessary to carry out the provisions of this authorhatton.
section.

out

''S:r,c. 619. (a) The Commissioner shall mRke a grant to any State 20 use 1419.
which" (1) has met the eligibility requirements of section 612;
"(2) has a St.ate plan approved under section 613; and
"(3) pro,:ides specinl education and related services to handicapped children aged three to five, inclusive, who llre counted for
the purposes of section 611 (a) (1) (A).
The maximum amount of the grant for each fiscal year which a
State may receive under this section shall be $300 for each such child
in that State.
"(b) Ea ch Stat~ which" ( 1) has met the eligibility requirements of section 612,
"(2) has a State plan approved under section 613, and
" ( 3) desires to receive a gr~nt under this section,
shall make an application to the Commissioner at such time, in such
manner, and containing or accompanied. by such information, as the
Commissioner may reasonably require.
"(c) The Commissionn shall pay to each State having an application approved under subS('ction (b) of this section the amount to which
the State is entitled under this S&tion, which amount shall be used
for the purpose of providing the services specified in clause (3) of
subsection (a) of this section.
" ( d) If the sums appropriated for any fiscal year for making payments to States under this section are not sufficient to pay in full
the maximum amounts which all States mny receive under this part
for such fiscal yenr, the maximum amounts which all St.ates may
receive under this part for ~uch fiscal year shall be ratably reduced.
In case additional funds become a\'ailable for making such pnment.s
for any fiscal year during which the preceding sentence is applicable,
such reduced amounts shall be increased on the same ba.sis a.s they
were reduced.
"(e) In addition to the sums n ~ r y to pay the entitlements A~iation
under se-ction 611, tr.ere are authorized to be appropriated for each autbcrintion.
fiscal year such sums as mRy be necessary io carry out the provisions of this section.
"PA Ylil'.J\o"T'S

"SEc. 620. (a) The Commissioner shall make payments to each 20USC 1420.
State in amounts which the State educational agency of such State
is eligible to re.c('.ive under this part.. Any State e.ducational t.gency
receiving payments under this subsection shall distribute payments
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to the local edu cational agen cies and intermediate <'ducational units
of su ch_ S tate ,in am? unts which such agencies and units are eligible
to r ecf-J \"t: 11 nc.h': t~11s 1Ja1_t after the _State edu_cational agenry lins
app ro \·ed a ppl ic ations ot su ch ngt->nc1es or units for payments in
accord ance with src tion 61--1 (h).
•
'· ( b) Paym ent s und er tli_is part _may bt~ made in ad\·ance or by
w~y of reimbursement and rn such rnslal1ments as the Commis.sioner
may dete rm ine necessary.".
( b) ( 1) The Commiss ioner of Education shall, no later than one war
aftf: r the eff ec ti \'e date of this subsection, prescribe~
( A ) regulati~ns "hi e~ establish specific criteria for determining
wheth er a parti cular disorder or cc,ndition may Ix, considered a
spec ifi c lenrning disab ility for purposes of des.ignatin•~ children
with speci ti c learning disab ilities;
e.
(B ) reg11lnti ons whi ch establish and describt- diagnostic l?rocedu_rcs Vi" h1ch _shall be usrd i~ _determining whether a ~articular
child hns a disorder or condition which places such child in the
category of ch ildren with specifi c lea1"11ing <lisabilitics; and
(C) reg-ulations which establish monitoring procedures which
w ill be used to dct c> rmine if State educational agencies, local educati on al agencies. nnd intermediate educational units are complying
w ith t he criteria established under clause (A) and clause (B).
( 2) Th e Comm issioner shall submit any proposed regulation written und er pa ragrnph ( 1) to the Com:nittee: on Education and Labor of
the H ouse of Repre~ntatives and the· Committee on Labor and Public
'\\.elfon: of th e S enate, for reYiew and comment by each such committ ee, at leust fifteen days before such regulo.tion is published in the
Fed eral Reg ister.
( 3) If th e Commi£Sioner determines, as a result of the promulgation of regu lations under paragraph (1) 1 that changes are necessa~
in th e de fi nition of the term "children with specific learning disabiliti es", n.s su ch term is defined by section 602(15) of the Act, he shal-l
sub mi t recommen dations for legislation with respect to such changes
to each Hou e of the Con~.
( 4) For purposes of this subsection:
.
. . . . ,,
(A) The term "children with specific learning disab1ht1es
means those children who have a disorder in one. or more of the
bas ic psychological proces.ses_ involve? in _un<lerstanding o_r in
using la nguage, spok_e7: or w~1tten, w_h1ch disorder may :nanifest
itSt'. lf in imperfect ability t.o h~ten 1 think, sreR.k, read.- ~nt.e, spell,
or do mathematical ca)cule.t10ns. Such disorders mclude such
cond it ions es pt'rreptual haP<liraps brain inju:Y· mir.imal brain
dysfuncti on, d:vslexrn, und developme_ntaJ aphR.sia. Sue~ term d<X;S
no• include children who have learnmg problrms which are pnms rih the result of visual, hearing, or motor ~andicnps, of mental
retardation , of emotionnl disturbance, or environmental, cultural~
or e.conomic disadvantnge.
. .
( B) The term "Commissioner 1 ' means the Com.111ss1oner of
Education.
.
.
( c) Effective on the date upo:1 whic'h final re~le.t1ons prescribed
by the Commissioner of Education undn subS<'ct1on_ (b) take effect,
the amendment made bJ subsection (n) is amendeci, m subparagraph
(A) of section Gll(a)(5) (a~ such subpara~i:ar~, wo~1ld take effect
on the effectin daU> of subsernon (a)), by adding_ and_ nt the en~.?f
clause ( i), by striking out clause (ii), and b}' redesigne.tmg clause (m)
as clause (ii).
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CONGRI:.66IONAL Dl6APPnO\'AL OF Rf..G"CLATION6

SEc. 7. (a) (I) Section 431 ( d) ( 1) of thC' General Education Pro\·i~ions ~ct (20 tJ.S.C. 1232(d) (1)) is amended by inserting "final"
1mmed1ately oefore "standard" each p1aC€ it appears therein.
(2 ) The third srntrn rc of srct:on 4~--11 (d) (2) of such Act (20 U.S.C.
12.32 ( d) <2)) is amcnued by striking out "proposed" and inserting
in li eu thereof "final" '.
(3) The fourth and last sentc>nces of section 431(d) (2) of snch
Act (20 U.S.C. 12.32 (d) (2)) each are amended by inserting "final"
immediately before "st.andard".
( b) Srct io n 431 ( d) ( 1) of the General Education PrO\·isions Act
(20 "C.S .C. J232( d) (1)) is amen<lcd by adrling at the end thereof
th e fo l lowing new sn·•.Pnr.e: "Failure of the Congress to adopt such
a concurrent r esolution ~ith respect ti) any such final standard, rule,
regulat ion, or r equiremrnt prescribrd und er any such Act: shall not
r epresent, with .resprct to such final standard, rule, regulRtion, or
r eq uirem en t. an ap µ rornl or finding of consistency with the Act from
whi ch it d erins its authority for any purpose, nor shall such failure
to ado pt e. concurrent reso1ution hr construed n.s nidence of a.n
B. pp ro n d or finding of consistency necessRrJ to e,.c;;tablish a prima facie
case, or Rn inferen ce or presumption, in any judicial proceeding.".
EITECTI\'I DATF..8

20 USC 1411
note.

SI:c. 8. (a) ~ ot--it hstanding any other provision of la~, the amendmen ts mad (• by !-ec ti ons 2 (a), 2(b), and 2(c) sh:111 take effect on
July 1. 197!).
(u ) T he. a me11d ments made. by sections 2(d), 2(eL 3, 6, and 7 shall
tak e effrct on th e date of the enactment of this Act.
( c) Th e nm en rlm ents madP by sc>ctions 4 and 5 (a) shall take effect
on October 1, 19i7, except thRt the pro-risions of clauses (A), (C),
( D ) an d ( E ) of paragranh (2) of section 612 of the Act, as amende_d
by this Act. section 617(R) (1) (D) of the Act, as amended by t}us
Act SC'ction 617 (b) of the Act., as a.mended by this Act, and se.ction
618 (a.) of the Act, as Rmended hy this Act, shall take effect on the
date of the eM ctm ent of this Act.
( d) Th e provisions of section 5 (b) shall take effect on the date of
th e en ~tm ent of this Act.
Approved November 29, 1975.
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